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Proceedings of the Annual Meeting of the
[daho State Bar

McCall, Idaho, July 12th, 13th and 14th, 1934.

President E. A. Owen:  Gentlemen of the Bench and Bar: This is the
time and place fixed by your Bsr Commission for the annual meeting of the
Idaho State Bar Association, There is every indication from the attendance
that this is going to be a splendid meeting and a successful one. I believe
that during the several years that T have been a member of the Bar Com-
mission that this is the largest attendance we have had at the opening session.

The other day there came to my desk, and undoubtedly to yours, a pamphlet
or treatise, if you please, on "“Delegation of Power” written by our senior
Senator, It had been my intention to write on that same subject and I had
done some work on it. After reading the Senator’s opinion, I decided that I
would leave the field to him.

I am impelled by predeliction and partiality to make a few general remarks
on the subject of constitutional government as we find it in this new era
and as it affects present day problems. Understand me, I do not, for one
moment, entertain even a remote presumption that what I say will be of any
moment ot serve any useful purpose. The reasoning of a country lawyer
on such a profound  subject, must, in the very nature of things, lack the
proper background and perspective and for those, and various other reasons,
fall far short of reaching the dignity of a logical and instructive dissertation
that a student of the subject of constitutional law would deliver.

Tireless research in the limitless fields of constitutional law and political
science, by those who presume to know, followed by reams of rhetoric thrown
at the American people in articles, treatises, and almost countless volumes
on these subjects, in all their different phases and ramifications, have left
many of our public men and learned citizens in a quandary and others in a *
wilderness of doubt as to the efficiency and sufficiency of our natiomal con-~
stitution. As a matter of fact, the average man, no matter in what state
he may reside, as he goes about his daily tasks, thinks little of, and cares less
about, the constifution, He does not think about it, and, therefore, does
not tealize or appreciate how constitutional! government affects his property,
his freedom, his life, 'his all. He simply passes it by. Should he, under
all of the circumstances, be condemned for his attitude? Should he be criti-
cized when there is such a diversity of opinion among those who think on
these things. Since the few who attain exalted position and strut the stage
of public life are counfused, there is indecision. Indecision, want of settfed
and defined purpose, vacillation, or call it what you may, has brought us
where we are. That indecision, unless it be completely overcome, will of its

" own force lead to naught but distrust and distrust in the minds of a free

people is a dangerous and sometimes vicious thing. Striking and convincing
proof of the truth of this statement may be found in the conditions that now
obtain in some parts of Europe. So, during this period of stinging world

. depression and the consequent upward thrust of those primitive forces that

make for distrust, jealousy, and violence, there must be an indomitable cour-
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age and less confusion of thought among those who lead the way across the
present slough of despond to those broad reaches of economic independence
and national safety that will be reclaimed through a sane and reasonable
adherence to the mandates of our constitution.

* * * * * * * *

True, the winds of adversity have swept away many of the institutions and
instrumentalities that we have known and to which we thought we were per-
manently anchored, The old order changeth. It gives way to the new.
That is at it should be. We must progress as a people and as a nation.
Astounding changes have taken place in the life of this nation, within the
past few years, evidenced by a different set-up in our ecomomic organization,
our political institutions, our social life, and our international relations. What
is the meaning of all these changes? Have they resulted, will they result,
in any well defined trensformation in the spirit of the American people, in
their interest in, and attitude toward, government, toward American tradi-
tions, toward each other and toward those individuals, who, for the time
being, are responsible for the fortunes of America? Time, and time alone,
will answer these guestions. But we are reasonably certain of this, that to
argue with these changes is to argue with the inevitable. We must, there-
fore, since we cannot prevent them, and would not if we could, prepare to
direct their course, and master them, and they are bound to affect the form
and conditions of our lives as citizens for many years to come. It becomes
the duty of every member of the legal profession to assume the responsibility
of disinterested leadership to try to correctly interpret their meaning. And
it likewise becomes the duty of the members of the bar of this country not
to approve or countenance sudden innovations in our government. They are
neither desired or needed, We must understand and remember that stability
does not come by way of innovations, Stability is the very slow result of
well directed growth, Innovations and theory have: their place but that
place is not in government, Tradition and experience are the greatest ailies
of permanence and stability in our government and in our American institu-
"tions. Onty those changes which come from calm reflection on the experi-
ences, the ideals, the traditions that have made America great, will stand
the test and dispel all doubt.

* * * - ¥ * * ¥

America is a pioneer in the realm of democracy. The real pioneer should
take no chance. He should proceed with caution. He must chart his course,
America is still in the pioneer stage of government. One hundred and fifty
years of successful pioneering in demoeracy is our record thus far. America,
so to speak, stands at the threshold of a greater existence in a world that
has of late discarded the mandates of democracy. We are in it and part of
ijt. What the rest of the world thinks finds lodgment in our reasoning. What
the rest of the world does affects us as a nation. What it says with refer-
ence to government, to constitutional law, political science, social reform,
class conflicts, racial differences and economic problems and a thousand other
things, is in 2 measure reflected in our national life. Are we, by being in
that world and a part of it, to absorb its traits that run counter to our demo-
cratic traditions and way of thinkiug and doing things and thus thwart the
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will of our forefathers and the true destiny i our nation? Are we, as a
nation, to absorb and succumb to the wiles of facism and isms of like tenor
or are we as a nation, under the constitution, to make it evident to a doubting
world that a government of the people, by the people, and for the people,
is the one sofution and cure for its ills.

* - * * * * * *

Let us do nothing that will chstruct the vision on the constitutional high~
way traversed by the vehicles of national and state governments, And let
there be no detours on this constitutional highway traveled by those vehicles
of national and state government, No judicial interpretation detours based
on fallacious reasoning. Such detours lead to dangerous ends and to un-
bridged streams that traverse this constitutional highway and slowly under-
mine its meaning and purposes. It is quite reasonable to assume that these
judicial detours can, in a very great measure, be avoided by more careful
application and less inclination to follow perscnal predisposition.

Then those detours of executive caprice and fancy prompted by ultérior
motives such as appeal to popular acclaim are particularly insidious, Exec-
utive acts not based on sound reasoning and without constitutional sanction
or authority. Executive pardons that tend to discredit our courts, Executive
proclamations and promises, founded on political expediency, that have mo
foundation in law.

It would almost seem that executive ingenuity is inexhaustible when @
comes to devising ways and means of trespassing upon the judicial and leg-
islative domains. Such practice cannot be too severely condemned.

And we are not without legislative detours, These are so common and
so conspicuous that comment on them is unnecessary. These legislative
detours from the constitutional highway are becoming longer and more
troublesome because they have, in many instances, the backing of respectable
public cpinion, It is to the lasting credit of our Senior Senator that he is
feading the fight against the delegation of powers by our national legislature,
Serions consideration should be given these questions by the legal fraternity.
Up to the present time, thanks to the sound reasoning and fortitude of those
who have not succumbed to the whims of the moment the vehicles of national
and state government have therefore come back to the hard surfaced high-
way of constitutional law,

We must adhere to the Constitution, that instrument made immortal by its
own virtzes and harmonized by the work of its authors and that great body
of highly intelligent and altruistic members of the legal profession, on and
off the bench, who have correctly interpreted its meaning and fathomed its
purposes in keeping with the increasing demands of an ever changing social
order,

Tt has met all conditions in our national life and it will continue to meet
all sorts of imtricate and complex questions as they press for solution under
a sane, safe and reasonable interpretation thereof.

A strategic position is held by the legal profession in the life of the nation.
It is the one class that should maintain a solid front against radical and
revolutionary forces in any assault upon the Constitution, no matter from
what section that assault may come. The Constitution must be upheld in any

" event. It is sufficient to meet the needs of our people. We need not be




] IDAHO STATE BAR PROCEEDINGS

alarmed at the ¢ty of those who would exhort us to go back to the Constitu-
tion, We do not have to go back to the Constitution, The Constitution is
with us. Or if it is not with us, it is ahead of us waiting for us to catch up.

It is my admonition that we follow the advice of one of those men in
Biblical history who said “Prove all things and hold fast that which is good.”
We should hold fast to the Constitution. I thank you.

If you have not read that article by Senmator Borah you should read it on
“Delegation of Legislative Powers.” It was written after a great deal of
thought and investigation and consideration of the subject.

Gentlemen of the Bar, the Commission has heretofore, in order to expedite
matters, seen fit to appoint a Resolution Committee consisting of Mr, Over-
smith of Moscow, Mr, Nixon of Boise and Mr, Merrill of Pocatello. This
Resolutions Committee will report during the meeting and then the meeting
will be thrown open for discussion of the resolutions they submit,

The Committee for canvassing the election for Copmmissioner of the East-
ern Division is as follows: .

E. B. Smith, Boise,
William Dunbar, Boise,
Harry Hanley, Grangeville,

I think it would be advisable to defer appointment of the Legislative Com-
mittee until after the Resolution Committee has reported and we know just
what we have in mind in the way of recommendations to the next session of
the state legislature. :

We will hear the report of the Secretary at this time.

SECRETARY’S REPORT

In addition to office and traveling time, members of the Board, E. A,

Owen, President, James F. Ailshie, Vice-President, and John W, Graham,

_ spent a busy seventeen days in the seven Board meetings held since the last
report. The outline which can be given in this report does not adequately
picture the amount of work required in the disposition of matters before the
Board. .

To say that 20 formal complaints against Idaho attorneys were considered
and dealt with, by dismissing 10, holding trials in two, reviewing three, of
which one resulted in disbarment, that three are pending hearings before
the Supreme Court or Commitiees and three are being further investigated,
does not at all represent the work of the separate private investigation of
each, discussion and determination of action to be taken, appointment of
committees to prosecute and hear actions ordered, trial, in two instances,
before the Board itself, review of the records and transcripts where com-
mittees have acted, ete.

The Board itself heard two trials, in one of which an accounting between
attorney and client was directed (subject to the Supreme Court’s review
and affirmance not yet had) and the other 2 recommendation of suspension;
trials before committees were reviewed in three cases, resulting in final dis-
missal in two, and recommendation of disbarment, concurred in by the Supreme
Court, of H, K. Lewis, formerly of Hailey, Idaho, who was found to have
collected -insurance helonging to his children upon their mother's death,
through the use of a false, forged certified copy of his purported, but untrue,
appointment as his children’s guardian,
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The Board recommended suspension of two attorneys for nonpayment
of license fees, Forty-cight complaints for nonpayment had been filed, after
which all paid up with costs and were dismissed except two, who, after judg-
ment, were reinstated upon payment,

In this connection it is suggested that, as six full months are allowed for
peyment of annual license fees, the Board sheuld not be required to take
formal action, with attendant expense, time and delay, but the statute and
ruleé, which already make it a contempt to practice without payment, be
changed so that the Supreme Court always have a list of licensed atto‘rne.ys
by having fees paid through the Clerk of that Court, and that each District
Court be furnished with a list of qualified attorneys who have paid on or
before July ist, each year, and refuse to recognize attorneys who have not
so qualified.

Two applicants were admitted on certificate from other states; one, \?ho
has applied is being further investigated. Of 24 applications for examination,
three were rejected before examination, Seven were examined in Deceml_:er,
1933, of whom four passed and three failed; 17 (including the three failed
previously) were examined in June, 1934, all of whom passed.

Here again statistics fail to reflect the work of investigating applicants,
preparing questions, and grading the papers of two examinations of three
days each in length, held at Boise and Moscow.

Considerahle investigation has been had of illegal practice of law by
Justices of the Peace, collectors, bankers, reaitors and foreign non-licensed
attorneys. In this the attorneys of the State should advise the Board of
instances and evidence so that proper action can be taken to protect the Bar,
the Courts and the public. The Board has advised two Probate Judges that
in its opinion such judges may refuse to file papers presented by unlicensed
foreign attorneys, acting as such; a confempt proceeding has been filed, and
is now pending, in the Supreme Court, against a jayman who has condt_:d_:ed
and charged for services in, probate proceedings, drawing wills, examlr!mg
abstracts, etc, The Bankers Association has also been contacted and advised
as to the law. '

The gathering of judicial statistics by the Judicial Council has been con-
tinued and financed by the Bar. The work of the Council has been held up
pending resubmission to the next legislature of the statutes, redistricting
and reorganizing the court system, which have heretciore received the ap-
:proval of the Bar at previous meetings. )

1933 Proceedings of the Bar were published as the November, 1933, issue
of the Idaho Law Journal, which has temporarily suspended for lack of
financial suppbrt. It is to be hoped that this most excellent‘ legal publication,
ably edited by the faculty of the College of Law, Universl_ty of Idaho, and
treating of many practical Idaho problems, can be reestablished.

Plans for this meeting have been discussed by the Board since last
December. An innovation, suggested by the 1933 meeting, is the convening
at a summer resort, instead of in one of the larger centers. The attendance to
be had, and the response of the Bar, will determine whether it is a success.’
Suggestions and criticisms of members will not only be welcomed, but are
solicited.

The financial statement would appear to indicate a considerable decrease
in expenses; such decrease is in part due to inactivity of the Judicial Council,
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and to the fact that expenses in recent disciplinary proceedings have not yet
been paid from the appropriation.

APPROPRIATION
Balance Junme 24, 1933 ... .. $3,030,15
Receipts .o v 3,208,00
EXPENDITURES $,238.15
Secretary’s office
Salaries ... $975.00
Stenographer ............iiiiiiiii 15.00
Supplies, stamps, et .....oveiiiiiiiiniiiiiii ... 181.09 $1,171.09
TTavel EXPense o uu'ueurtii it i e e 585,86
Meetings ...ovvvnt it inriierrinnn.. T . 66.45
Publication 1933 Proceedings ..........co.viierniiiirnanannnns 313.00
Examinations ....veeviiiiiiennai.iin... e 21.87
Judicial Council ... ... . 16.50
Discipline ........ ottt e 45,12
$2,220.89
Balance in appropriation July 1, 1934 ... ..... ... ... .......... $4,017.26
LICENSED ATTORNEYS
) June 30
193 1932 1933 1934
Northern Division ........................ 137 131 126 126
Eastern Division ... . .....coiiovuiecninn.. 138 125 131 127-
Western Division ......................... 269 277 277 277
Qut of State .. ..ot 26 28 21 21

570 561 555 551

The following have been reported as deceased since the last annual
meeting :

Gardner G, Adams, Boise
Edgar L. Ashton, Twin Falls
James E. Babb, Lewiston

T. C. Coffin, Pocatello
Robert M, McCracken, Boise
H. S, MacMartin, Boise
John W, Peter, Pocatello
Joseph H. Peterson, Pocatello
Calvin D, Phibbs, Rupert

H. R. Smith, Moscow

Alired F. Stone, Caldwell.

Respectfully submitted,
SAM S. GRIFFIN,
Secretary,
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PRESIDENT: You have heard the reading of the report of the Sec-
retary. What is your pleasure?

MR, HAWLEY : I move it be referred to the Resolution Committee ior
consideration. Motion seconded and carried.

PRESIDENT: The next matter for consideration is the report of
divisions. The report of the Commissicner for the Western Division is first.
Mr. Graham have you anything to say?

MR. GRAHAM: Owing to the fact that the division did not hold any
special meeting, we have nothing special to report. The Commissioners felt
that cne annual meeting for all reports would be more satisfactory than a
division mecting and we dispensed with them last year.

PRESIDENT: The same report might be made with reference to the
Eastern Division. The Board of Commissioners having heretofore considered
the matter thoroughly from all angles, decided that these division meetings
should not be held.

We will at this time listen to Judge Koelsch on “The Speeding Up of Trials
of Criminal Cases.” Gentlemen of the Bar, Judge Koeisch of Boise.

" JUDGE KOELSCH: Since I wrote my paper my attention was called to
an article some of you may have read on Defense in Criminal Cases. You
will notice if you have read it, that there 2re certain affirmative defenses of
which the defendant should be required to notify the court in advance. In
California, by statute, if the defendant intends to make insanity his defense,
he must enter such plea when arraigned. He can enter five pleas but the two
that are usually entered are “neot guilty” and “not guilty by reason of in-
sanity.” If these two are both entered, then the plea of “not guilty” is first
tried out. If he enters a plea “not guilty by reason of insanity” then that
question is tried cut and not the other. It was interesting to me to note that
the first case that came up was the Hickman case and the man confessed the
killing and the omly plea entered was “not guilty by reason of insanity.”
When the case came up for trial, the Prosecuting Attorney had the indict-
ment read and the plea of the defendant stated and then rested its case. Then
it was up to the defendant to produce evidence to show he was insane, and
the state had to meet that question,

When the Board of Commissioners of the Idaho State Bar asked me
to take part in the program of this meeting, they assigned as the subject
of ‘my discussion “The Speedmg Up and Improvement of Criminal Pro-
ceedings.”

1 thought then the subject was a rather circumscribed one, and one
that required but little time in its preparation or in its presentation here
today. When, however, a few days ago the actual printed program came
to my hands, I found that my subject was even further restricted. You will
notice, that as therein stated I am to talk merely on “The Speeding Up of
Trials of Criminal Cases;” 1 shall not confine my discussion to the restricted
subject. I do net upon two main grounds:

1 do not believe that under existing law, and under prevailing practlce
our trial courts are justly subject to the criticism that they are too slow.
I will admit that in some minor details the actual trial of ¢rimiral cases can

_be speeded up somewhat, and I shall submit several proposails which in my

judgment would expedite the actual trial of criminal cases. But I do not
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at 21l concede that there is any just ground for the p?pular criticism that t.he
delay in bringing criminals to justice, is at the basis of thf: prevalent dis-
vespect for the law. I am well aware that no less an au‘th?ru:y than.the lzfte
Chief Justice Taft said that the administration of our crlxmx'nal laws is a dlS&
grace, and this, mainly because of the long del_ay_s in bringing those cha}'ge
with crime to trial, and the long delays in punishing those actually convicted
of i;:;:;e["l Judge Taft said this he cannot have had in mind the‘ administ_ranon
of the criminak laws of Idaho, unless he referred to the too liberal policy of
ing boards. .
Pﬂfg?)mfif as the procedure in and through the 'coul:ts of this _State is con-
cerped, 1 unhesitatingly say that the animadver'smn is not pertinent.

I am not going to support this statement with burd'ens.ome statistics, any
more than to say that the records of the several District Courts of this
State show how a delay properly chargeable to the C:ourt, ‘of more than .60
days between the apprehension of the one charged with crime a-nd the 1‘-.1'131
of the charge, is the exception rather than the rule. My subject conh::tes
my discussion to delays in the trial courts. Were 1 to discuss the questu:ig
of appeals from the trial or District Courts_ to the Supreme Fourt, I shou! ¢
be trespassing upon a subject alse upon this program that v\{:lf be.presente
by Hon, Raymond L. Givens of the Supreme 'Court._ My opinion is that h?,
oo, will show that under our laws concerning criminal appeals and their
administration by the Courts undue delays are mfreque_nt. )

Investigation, I think, will disclose -that the cases in 'whlch. the dela‘.y]s
properly ascribed to the courts in bringing one cl-.narged wxfh crime t_o tn;,
have occurred, were cases in some of our outlying counties in which the
interim between terms of court are unavoidably long.- )

All in all, I think it may well be said that only in exceptional cases are
the delays in the trial courts in this State greater or longer than a fair time

to enable the defendant to prepare his defense, and the State to properly in-

vestigate the charge. '
In Owyhee county iast year, a murder was committed on August 6th, and

on October 6th following, the defendant entered the penitentiary to serve
a life sentence for first degree murder. . . ]

In Ada county, on April 17, 1932, a hit-and-run automobile killed a 16
year old girl. The case baffled the best efforts of our ?ﬁicers for over two
years. On May 4, 1534, the grand jury returned an mdictme:nt agam.st thx:ee
defendants, who were brought to trial on June 11th., The jury havmg_dls—
agreed, a second triai was commenced on June 27th, and ended by acquittal,
on July st . ]

%oyhave brought these cases to trial any sconer would have handicaped
both prosecution and defense. ) ]

T}fese are but illustrations of what will be found the usual recorc!s in the
Districts Courts of the State, and I am unzhle to sugest any change in elth.er
statutory laws or rules of court that would or could bring about sooner trial
or shorter delays. . . ] )

Tut, as already stated, I do have in mind certain changes_ that in my judg-
ment c:)uld and ought to be made in the actnal trial of criminal cases. .

Some of them are proposals of changes in procedure, while others in-

i i h trials.
volve amendmenis to substantive laws governing suc .
TUnder the constitution and statutes of this State, we retain the two
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methods of preferring charges for crime, that is: by indictment by grand
jury, and by information by the prosecuting attorney after a preliminary ex-
amination before a magistrate,

It would be without the scope of the topic assigned me for presentation
here today, to discuss the relative merits of the two methods of procedure,
and I will only say that in my judgment the State is wise to retain both

methods. The calling of a grand jury at intervals has many far-reaching,
beneficient effects.

ENDORSEMENT OF NAMES

There is, however, one requirement of our statutes pertinent both to
indictments and to informations, that I think should be changed. I refer
to the requirement that the names of witnesses be endorsed on the indict-
ment returned by the grand jury, and on the information filed by the pros-
ecuting attorney. (Secs. 19-304 and 19-1202.)

In the case of State vs. Barber, 13 Idaho, 65, 88 Pac. 418, our Supreme
Court went so far as to construe this statute to mean that the state had to
endorse the names of witnesses it expected to use in rebuttal. However, in
the case of State vs. Silva, 21 Idaho, 247, 120 Pac, 835, it receded from this
position and held it unnecessary to endorse such names on the information.

The requirement to endorse the names of witnesses on an indictment is
entirely of statutory origination, such procedure not being necessary under
the common law (16 C. J. 795), though it must be admitted that most, if not
all of the states, do now have statutes so requiring.

The chief, perhaps the only argument in favor of this compulsory endorse-
ment of the names of the State’s witnesses, is that it prevents taking the
defense by surprise, an argument that is not very cogent with me. In 99 out
of every 100 cases I dare say that the defendant knows what he has to meet
and the witnesses whom he has to face. This is true be he ever so innocent
of the charges against him. Moreover, as a practical question, requiring
the state to expose the names of its witnesses does not inform the defendant
of what such witnesses are going to testify to. If, as is often, if not
generally the case, these witnesses will not talk to the defendant or to his
attorneys, there is no power lodged anywhere to make them talk until they
are placed on the witness stand.

In my humble opinion, the requirement that the state must expose the
witnesses by whom it expects to prove the charge, is valuable mainly to the
unscrupulous defendant, It enables him to tamper with witnesses that are
vulnerable either to threats or bribery; or, if these methods do not succeed,
then to commit subornation of perjury. Perhaps it will be said that there
often are witnesses on the part of the state who, out of motives of revenge,
or to shield themselves, will commit perjury. But it is just such witnesses
who will not talk to the defendant or his counsel, other than from the witness

stand, I do not believe that the doing away with this requirement of our
statute, that the state must in advance of a trial, notify the defendant of the
names of all of the witnesses by whom it expects to establish the charge,
would work a hardship or an injustice in any case.
But, if the argument in favor of this requirement of the statute be deemed
to outweigh the arguments against it, why not, within certain limitations,
require the same on the part of the defendant? Will it be answered that
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that would be on a par with requiring the state to endorse the names of
those witnesses that it expects to use in rebuttal?

Rare instances might happen when such a result wonld follow, If it does,
the trial court can always take care that no injustice is done, by granting a
delay, or a continuance.

1 said that this requirement on the part of the defendant should be within
certain limitations. It surely would not be demanding too much to require
that if he has what may be termed an affirmative defense, that he notify the
state in advance of such proposed defense and of the names of the witnesses
by whom he expects to establish such a defense. '

Thus, there are now a gumber of states that require, when the defendant
expects to urge an afibi as his defense, that he submit in advance of the trial
the names of his witnesses to such alibi. (Ohio and Michigan.)

VOIR DIRE EXAMINATION OF JURORS

As conducted in the several District Courts of this state, I do not know
of any step or procedure so prolific of waste of time as the so-called voir
dire examination of jurors, After the state has elicited from the prospective
juror a veritable biography, and asked him a catechismm of questions, the
defendant proceeds to cover the same ground and to repeat the same questions.

Our statutes are silent as to who is to do the questioning on voir dire,
put in the case of State vs. O’'Neil, 24 Tdaho, 582, the Supreme Court says:
“The law requires counsel for the defendant in selecting a juror to try dili-
gently to ascertain his state of mind and his qualification as a juror. If he
neglects to do so, the defendant cannot complain after the trial.”

Prior to 1927 the California Penal Code was equally silent with our Code
as to who should examine jurors upon their voir dire, In that year they
amended Sec. 1078, so as to read as follows: )

«fy ghall be the duty of the trial court to examine the prospective
jurors to select a fair and impartial jury, He shall permit reasonable
examination of prospective jurors by counsel for the people and for
the defendant.”

Within a year after the adoption of this amendment the question whether
the trial court had unreasonably restricted such examination by counsel for
the defendant, was before the Supreme Court of that state; and, though the
case was not reversed, the trial cotirt’s action was held erroneous, as being
too strict. (People vs, Coen, 271 Pac. 1074} (See also, 35 C. J. 397.)

So, whether a statute of that kind woull really be an improvement over
the existing practice in our courts, is a question that may be profitably dis-
cussed by this convention. Tt must be conceded that a great deal of time is
wasted in impaneiling juries. Hardly a crimipal case that is hotly contested,
in which a full day is not consumed in the selection of a jury; sometimes
no more time is consumed in the rest of the trial.

COMMENT ON DEFENDANT'S FAILURE TO TESTIFY

The next point that I shall discuss comes not under the head of speeding
up trials, but under the licemse given me to propose improvement in trials.

I believe that the prosecuting attorney should be permitted to comment on
the failure of a defendant to take the witness stand and testify.

1 know that this proposal will arouse a storm of debate, one of the very
purposes 1 have in proposing it here today. Do not misunderstand me. I
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do not propose this amendment to our laws merely to stir up a debate. I
do it becanse 1 believe in it, 2nd am convinced that it would be an improve-
ment of the trial of a criminal case, and-a weapon for the promotion of justice.

Under the common law, as is well known, one accused of crime was in-
competent as a witness on the trial of the charge against him. Under that
condition of the law, it was and would be, eminently unfair to comment on
his failure to take the witness stand.

The disqualification of an accused to be a witness in his own behalf was
in consonance with the rule prevailing as well in civil cases where not only
the parties to an action, but witnesses who were interested therein in a ma-
terial way, were disqualified as witnesses.

This disqualification of parties to civil actions, and witnesses interested
therein, was early removed by statutes similar to our Sec. 16-201 LC.A,, which
provides that “All persons, without exception otherwise than is specified in
the next two sections, who, having organs of sense, can perceive, and per-
ceiving, can make kriown their perceptions to cthers, may be witnesses. There-
fore neither parties nor other persons who have an interest in the event of an
action or proceeding, are excluded; nor those who have been convicted of
¢rime; nor persons ol account of their opinions on matters of religious be-
lief; although in every case the credibility of the witness may be drawn in
guestion, by the manner in which he testified, by the character of his testi-
mony, ot by evidence affecting his character for truth, honesty or integrity,
or his motives, or by contradictory evidence; and the jury are the exclusive
judges of his credibility.”

Sweeping znd broad though the provisions are, it seems that there still
remained some doubt whether it enabled an accused in a criminal case to be
a witness in his own behalf. ,

The above-quoted section of our statute was found in the old Practice
Act of California enacted long prior to 1866. Yet, in 1872 the legislature of
that state emacted a statute providing that “The rules for determining the
competency of witnesses in civil actions are applicable also to criminal actions
and proceedings, except es otherwise provided in this Code.”

Kerr's Penal Code, Cal., Sec. 1321.

The same session of the legislature, and as part of the same act, also
enacted the statute now found in most of the states of the Union, namely
(Kerr's Penal Code, Sec. 13233 ;

“A defendant in a criminal action or proceeding cannot be competled
to be a witness against himself; but if he offer himself as a witness he
may be cross-examined by the counsel for the people 25 to all matters
about which he was examined in chief. His neglect or refusal to be a
witness cannot in any manner prejudice him nor be used against him
on the trial or proceeding.”

‘Wigmore, in his work on Evidence (Vol. 1, p. 700) says:

. “The competency of accused persons was first declared in Maine,
in 1864, and was not finally reached in England until 1898; it now
remains unaccomgplished in Georgia only.”

But it appears that in the old Idahe Criminal Practice Act of 1864, there
appeared a section somewhat similar to the California statute, to-wit:
“a defendant in a criminal action or proceeding to which he is a

party, is not, without his consent, a competent witness for or against
himself. His neglect or refusal to give such consent shall not ip any
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manner pre]udlce him nor be used against him on the trial or pro-
ceeding,”

This was Sec. 12 of the Criminal Practice Act of 18064, later incorporated
as Section 8143 of the Revised Statutes, and is now Section 19-2903 of the
Idaho Code Annotated.

Whether this statute antedates the Maine statute mentioned by Wigmore
I was unable to determine. And, as near as I am able to find out, the Maine
statute, like the early statutes on this subject in many of the other states, did
not include therein the provision that the failure of the defendant to take the
witness stand should not and could not be used against him.

Where such is the case, that is, “Where the statutes permit an indicted
person to become a witness in his own behalf, and do not provide that his
failure to offer himself shall not raise any presumption against him, or do not
forbid an allusion to such failure by counsel, accused’s failure to offer him-
gelf as a witness in regard to matters which may be disproved by him may
be commented on by the prosecuting attorney.”

16 C. J. 901, Sec. 2247

Thus, in the state of New Jersey, their statute merely removed the dis-
qualification of the accused as a witness and simply admitted him to testify
in his own behalf if he offered himself for that purpose.

In the case of Parker vs. State (N.J.L.), 39 Atl, 651, the Supreme Court
of that state ruled that such comment was permissible. The court reasoned
on a parzallel with the generally accepted rule that evidence is admissible of
extrajudicial accusations made in the presence of the defendant and to which
he made no denial. Such evidence is admissible not as direct evidence against
him, but as showing acquiescence therein by silence, when, if they were not
true, he would naturally speak. And the court proceeds: “. . . when the
accused is upon trial, and the evidence tends to establish facts which, if true,
would be conclusive of his guilt of the charge against him, and he can dis-
prove them by his own oath as a witness if the facts be not true, then his
silence would justify a strong inference that he could not deny the charges.
Such inference is natural and irresistable.”

As already stated, the great majority, if not all of the states of the Union,
by this time have statutes, not only making an accused a competent witness
in his own behalf, but providing that if he does not avail himself of this right
to be a witness, such failure shall not be used against him, and the Prosecuting
Attorney shall not comment thereon.

The réasons for this tender regard for the defendant in a criminal case
are variously stated.

In an early California case the court says:

“The policy of such a statute has been considerably discussed by
law writers and others, and, to our minds, the strongest objection that
has been urged against it, is, that it places a party charged with crime
in an embarassing position; that, even when innocent, a party upon
trial upon a charge for some grave offense may not be in a fit state of
mind to testify advantageously to the truth even, and yet if he should
decline to go upon the stand as a withess, the jury would, from this
fact, inevitably draw an inference unfavorable to him, and thus he
would be compelled, against the humane spirit of the law, to furnish
evidence against himseilf, negatively at least, by his silence, or take the
risk, under the excitement incident to his position, of doing worse, by
going upon the stand and giving positive testimony.”
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Similar reasons for adding to statutes making the accused in criminal cases
competent witnesses, the safe-guard that if such an accused failed to avail
himself of this statutory habilitation, such failure was not to be used against
him, were advanced by the great Justice Field, in Wilson vs. U. S, 149 U. 5.
60, 37 Law Ed. 650.

Said Justice Field: “Bui the act {removing the disqualification) was
framed with a due regard also for those who might prefer to rely upon the
presumption of innocence which the law gives to every one, and not wish to
be witnesses, It is not every one who can safely venture on the witness stand
though entirely innocent of the charge against him. Excessive timidity, ner-
vousness when facing others and attempting to explain transactions of a
suspicious character, and offenses charged against him, will often confuse
and embarass him to such a degree as to increase, rather than remove preju-
dices against him. The statute, in tenderness to the weakness of those who
from the causes mentioned might refuse to ask to be a witness, particularly
when they may have been in some degree compromised by their association
with others, declares that the failure of the defendant in a criminal action to
request to be a witness shall not create any presumption against him.”

This was written by Justice Field in 1893 —only yesterday, as it were, in
the slow evolution of the law.

In spite of that, I give it as my humble opinion that the experience of the
last 25 years has demonstrated that the statute has been the shield behind
which more guilty defendants have made their get-away than any other single
provision of the criminal law, unless it be the modern definition of reason-
able doubt.

I say with the greatest deference of that justly noted Judge, that the Tea-
soning employed by Justice Field in interpreting that statute, is fallacious,
A man unjustly aceused of ctime may be too timid to answer his tormentors
when subjected to the third degree; but in the court rcom where he has the
guidance of his counsel and the protection of the Judge, the most unsophisti-
cated. school girl is not too timid or nervous to speak up when unjustly
accused, The consciousness of innocence gives strength to the weakest and
courage to the most timid. Was it not St. Paul who said that “the individual
clothed in righteousness shall withstand the multitude

Thomas S. Rice, associate editor of “The Panel,” and one of the countrys
leading students and writers on criminology, says: “The right to remain
mute and defy the police, prosecutor, judge and jurors, after which the judgs
must warn the jury that the muteness of the accused is not to be counted
against him, is the greatest single stumbling block to justice under the Amer-
ican flag.”

The argument has been advanced to me that to repeal this protecting part
of the statute would work a hardship on a defendant innocent of the instant
charge against him, but who had theretofore been once convicted of a felony;
that if he took the stand the state, under the statute allowing him to be im-
peached by showing that he had been convicted of a felony, would, under the
right to impeach his credibility, bring before the jury the fact that he had
once before been convicted, with the attendant prejudice.

Tt may be that there is some weight to this argument, and, rare though
such cases necessarily are, there should be some Hmitation or safeguard in
order to avoid working an injustice.

My suggestion to meet such situations, infrequent though they are, would
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be to do away with the right to impeach an accused by showing that he had
once been convicted of a felony, except perhaps in the single instance of 2
prior conviction for perjury. I see no logic or reasen in the statute which
says that conviction of felony is necessarily an impeachment of credibility.
If I had my way I would not permit it against any witness, except, as stated,
if such convietion had been upon a charge of perjury.

Be that as it may, I am convineed that the right on the part of the prose-
cuting attorney to comment on the failure of an accused to take the witness
stand, is a right that need not be feared by the innocent, and would be a pow-
erful weapon for the furtherance of justice.

There are other steps in our criminal procedure that, in my judgment,
could and should be improved. Among such, if T had the time, I would like
to discuss “Instructions to the Jury,” “The Number of Preemptory Chal-
lenges,” and “The Unanimous Verdict.”

But because of the shoriness of time I must content myself with their
mere mention. Those that I have discussed, and am advocating, are not a
great departure from our. prevailing laws; they are not drastic innovations.
I believe, however, not only that they would constitute improvements in our
present trials of criminal cases, but that they are urgently necessary.

That something must be done to so improve our criminal laws is implied
from the subject assigned me here today, and is demanded by the people of
this country, Invidicus comparisons are constantly made between the admin-
istration of our criminal laws and the administration of the criminal laws of
foreign countries, particularly those of England; miscarriages of justice here
are so irequent; crime is so much on the increase, that it should enlist the
quick, sincere and devoted efforts of our best lawyers to seek the causes and
to remedy, if possible, the ugly situation.

T submit the few suggestions I have made, asking only that you give them
such consideration as they may metit,

Instructions to juries I think are altogether too long. We generally write
a text book on law in a jury trial and expect twelve men, untrained in the
law, to assimilate it in the short time given a jury to determine their case.
T thank you.

PRESIDENT: Surely the able paper delivered by Judge Koelsch will
provoke some discussion on the suggestions he has made to the members
of the Bar. This meeting is open for discussion of any point submitted by
the Judge in his paper. .

MR, OVERSMITH: Regarding the first suggestion that the court be
permitted to examine the jury on voir dire, I am afraid T will have to dis-
agree. In some cases it would be proper for the court to make that exam-
ination but in other cases it wouldn’t. Take our complicated statute -with
reference to accomplices. The instructions of the court to the jury with
reference to accomplices are easy enough for a lawyer to understand but not
for the ordinary citizen, I recall defending a man where the main testimony
in the case was given by two accomplices, In examining the jury I went into
the question of accomplices very thoroughly. I found I had to go into the
voir dire examination to educate the jury on the law in the matter and what
the court’s instructions would be, One man, intelligent, formerly a Land
Commissioner of the State, I asked, “Would you, if you were chosen as a
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juryman in this case, vote not guilty in the event that the only testimony
against this man was the testimony of the two accomplices and you were comn-
vinced beyond a reasonable doubt from their testimony solely that the man
was guilty but their testimony was not corroborated?” and he said he would
have to vote “guilty” under those circumstances. The Court tried to explain
but he said if he was chosen as a juryman in the case and there was no testi-
mony except the accomplices, he would not vote “not guilty.” He wouldn’t
follow the instructions of the court because he didn’t think they ought to be
the law. That case gave me a definite idea that T would be opposed to any
legislation giving the court the exclusive examination of the jury on voir
dire, In a state like this we don’t need so many changes in our criminal
law to meet the ever popular opinion that crime is on the increase in our
big states. We haven’t gangs of criminals out here like we have in the big
cities; if we had there might be some excuse for changing our criminal laws.
What we need most is a tightening up of our political system that allows
those things to exist in the large cities.

JUDGE MORGAN: With respect to the second suggestion which Judge
Koelsch made, having to do with placing the names of witnesses on the in-
formation or indictment, or, if that be abolished, the disclosure of the names
of witnesses by which the defense expects to establish any affirmative defense,
I might say that I would prefer the Iatter one to the former. I am of the
opinion that 1o harm is done and much good may be accomplished if counsel
on both sides have as full information with respect to a case as it is possible
for him to get. Judge Steele who presided over the Second District for many
years, frequently told witnesses it was their duty, as citizens, to give such
information as they knew about the case to both attorneys for the plaintiff
and defendant, in order that these lawyers might properly discharge their
duty. It is a good thing. All of us here know that, generally speaking, law-
yers run pretty high in the average of human honesty and decency. They
are not very prone to suborn perjury. They are looking for the truth of the
matter. If we require names of state witnesses to be endorsed on the indict-
ment and information, I cannot see why it is not a2 good rule to require the
giving of names of witnesses by whom the defendant expects to establish
his defense. If we are to keep the attorney for the defense in the dark as to
witnesses, the information or indictment reasonably ought to be made more
specific and not one-sided, and particularly in manslaughter cases. For
instance, where the act of killing is the mismanagement of an automobile.
The indictment alleges that on or about such and such a day in a certain
county the man did feloneously kill, and you have charged him with man-
slaughter. It would charge every homicide since Cain killed Abel, with differ-
ent dates and places. It doesn't say whether he scared him to death, ran over
him, hit him or poisoned him. A man may have defective brakes: he may be
entertaining a young lady in the seat with him or in any other manmner be
careless but you have no information and you can’t fnd out from the it-
dictment what the exact nature of the offense is nor get ready to meet it
unless the indictment or information does specify the facts upon which the
prosecution intends to rely to bring about the conviction of the defendant.
He ought to be given the names of witnesses who are going to testify against
him, for, in common honesty, the State of Idaho desires to bring about his

. conviction after a fair trial and this cannot be had of an innocent man urless

he has this information.
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MR, MARTIN: I disagree with the Honorable Justice. The Supreme
Court has said in several cases, that the 17 words in a murder indictment
and the 19 in a manslanghter case. constitute 2 complaint which is proof
against demurrer. However, T know in one county the Judges, if the com-
plaint does not state any more than the seventeen or nineteen words sustains
a demand of defendant's counsel for a Bill of Particulars. That has been done
in our district and I think is generally followed elsewhere. Where there is
any question in the defendant’s mind with what he is being charged, on his
application, the court will at its discretion give him a Bill of Particulars of
the facts which generally he knows all too well. Judge Koelsch and I have
talked his suggestions over for the last two years and I heartily agree with
him that the judge could do the greater part of the examining on voir dire
and do much toward speeding up the trial of the case. Tt may be that in
some instances instructions or law upon which the inmstructions are based
are so confusing a jury cannot understand them; in that case the attorney
should be aliowed to ask concernming those things. The general run of ques-
tions, as asking the juror if he will follow instructions, is absolutely absurd
because if there is any institution upon which we have got to rely it is the
fact a juror will follow the instructions of the court; if they don't we haven't
any jury at all.

By endorsing the names of witnesses on the indictment, from a prosecuting
attorney’s standpoint, I feel the defendant is given an undue advantage in
knowing the names of the witnesses, Much may be said on both sides of that,
yet the only thing the defendant can gain by knowing the names ‘of the wit-
nesses is in knowing the character of the people who are to testify against
him, because witnesses who have been examined and upon whose testimony
an information or indictment is brought won’t give that information to a
defendant or his counsel, It seems no more than fair from a prosecuting
attorney’s standpoint that he should afso know the facts from the defendant’s
witnesses—that he should have an opportunity of knowing the people who
are to be put on the stand, so that if their character is bad he can tear that
character down, There are lots of times when defense witnesses are put om,
whose character we know, but to obtain proof of that character would take
mote time than the entire trial. The attorney has onfy the time between the
adjournment of court in the afterncon and the next morning to find out what
he can about the witnesses which have been put on and usually after the
cross examination has been completed, The better thing would be to have
both the witnesses for the prosecution and the defense endorsed though I
can't see any real reason for endorsing any of them. It does not help any-
body but only gives the defendant, who is entitled to a fair trial but no undue
advantage, an advantage which is really a hindrance to the prosecution of
criminal cases. : ‘

JUDGE MORGAN: The courts having found it necessary because of
the vagueness of criminal pleadings to require a Bill of Particulars, for which
there is no statutory authority, don’t you think there should be amendment of
the law to make it conform fo the practice judges have found necessary?

MR, MARTIN: No.

JUDGE MORGAN: If a trial judge would refuse to grant 2 Bill of
Particulars the Supreme Court would have to say the man wasn’t entitled

- to it
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MR. MARTIN: They would probably do that. I think the Legislature
should change that

JUDGE MORGAN: I think so, We are agreed.

MR. HAWLEY.: The address which Judge Koelsch gave was unusually
thoughtful and had the real attribute of being interesting, There are points
in it which struck me as particuiarly interesting; ome was with reference
to examination of jurors, Tf the statute permitted the Judge to examine the
jurors that much time could be done away with, and then if the statute
permitted the attorneys to supplement that examination 1 am quite sure you
would find quite an improvement over the present condition. The court can
ask the usual questions as well as the attorneys and I think it would be quite
seldom that additional questions would have to be asked. We koow pretty
well whether we are going to take a man before we go into court. The
second matter that interested me was the Judge's suggestion that there be
taken from the defendant the right to sit mute. 'Many agree with him. There
seems to be no good reason why the man who would know most about his
whereabouts should be permitted to keep that knowledge away from the court.
I have no doubt more convictions would be had if the defendant's failure to
testify could be commented on. But you take the other side, the psychology
of America at the time this particular right was granted, Is that still the
psychology of Americi? Tt is merely an expression of mercy and I doubt
if we, as lawyers, are the ones to say whether the American public is hard
or merciful. It is a very fine thing in certain cases to permit a man to remain
silent. I have in mind a man I defended on a banking charge who would
have made a very, very poor witness because he was embarrassed by the fact
he had done things in the bank which caused the community to lose money.
He was a man who didn't appear in public and was embarrassed to face
a jury not because of his guilt but simply because he was in a crowded court
room. He would have presented the picture of .a guilly man before an
average man and yet he was not a guilty man. The mercy of America saved
that man, I really believe the Judge has expressed one side of the picture
and that is that there should be more convictions for crime. I am inclined
to agree with him, but T wonder if you are mot interfering with an indi-
vidual’s liberties or his rights when you provide he must testify on his trial
or take the consequences.

FRIDAY, JULY 13th, 1934, 10:00 A, M.

PRESIDENT: We are going to hear an able address this morning
delivered by one of the members of our Supreme Court, he having been
assigned the subject “Contempt of Court” and in the event he says anything
you take exception to we are right near the lake and you can throw him in it.
I have the pleasure and honor at this time to introduce the Hon. William
M. Morgan, Justice of the Supreme Court of Tdahe. Judge Morgan:

JUDGE MORGAN : It is said in Black’s Law Dictionary, page 416: “Con-
tempt of court is committed by a person who does any act in willful contra-
vention of its authority or dignity, or tending to impede or frustrate the ad.
ministration of justice, or by one who, being under the court’s authority as a
party to a proceeding therein, willfully disobeys its lawful orders or fails to

‘comply with an undertaking which he has given.”




20 IDAHO STATE BAR PROCEEDINGS

In 13 Corpus Juris, page 5, contempt of court is classified as direct, con-
structive, criminal, or civil. Direct contempt is therein defined to be "an
open insult committed in the presence of the court to the person of the pre-
siding judge, or a resistance or defiance in his presence to its powers of auth-
otity, or improper conduct so near to the court as to interrupt its proceed-
ings,” and constructive contempt, as “an act done, not in the presence of the
court, but at a distance, which tends to belittle, to degrade, or to obstruct,
interrupt, prevent, or embarrass the administration of justice.”

Many acts have been, by statutes and decisions, declared to be contermnpt
of coust, However, my part in this discussion will be confined to contempt
arising out of criticism of courts and judges thereof.

The purpose in promoting this discussion is to encourage, by the bar, the
press and others, fair, fearless and constructive criticism of the work of
judges. Probably no other branch of government is so in need of construc-
tive criticisth as is the judiciary, and certainly none has the benefit of less of
it. This, T believe, is due to lagk of understanding of the nature of contempt
of court by the members of the legal profession as well as by the general
public. The lack of exact knowledge as to what a judge may or might do to
his critics has a prevailing influence toward silence on the part of those who
should and would be heard if they knew when they might speak with safety.

Idaho Constitution, art. 1, sec. 9, is as follows: “Every person may freely
speak, write and publish on all subjects, being responsible for the abuse of
that liberty.” Any criticism which is calculated to, and tends toward, inter-
ference with or obstruction of justice is an abuse of the privilege of free speech
and liberty of the press guaranteed by that section of the constitution.

In considering this subject two features must not be fost sight of : First,
it is the duty of every one to refrain from conduct tending to obstruct justice
and, therefore, criticism of a court, calculated to influence the disposition of
litigation pending therein, is not permissible; second, judges have no more
right to exemption from criticism than have other people, except with respect
{o matters in litigation pending before them.

Two cases on this subject are to be found in the Idaho Reports, which
are outstanding. One is MeDougall v. Sheridan, 23 Tda. 191, 128 Pac. 954,
That -case was the outgrowth of criticisms of the supreme court, published
with respect to State ex rel Spofiord v. Gifford, 22 Tda. 613, 126 Pac. 1050,
The eighth section of the syliabus, which was by the court, is as follows:

“Held, that the Spofford-Gifford case was pending until the 23d day
of October, 1912, when the petition for rehearing was denied, and that
many of said editorials and articles were published prior to that date,
and that those published after said date were attached to said informa-
tion simply to show the malicions and victous intent of the defendants.”

The eighteenth section of the syllabus reflects the views of the court, as
follows:
“The freest criticism of all decisions of the court is allowed and

invited, but criticism ceases and contempt begins when malicious slan-
der, villification and defamation bring the courts and the administra-

tion of the law into dishonor and disrepute among the people.”

In a minority opinion, discussing the power of courts to punish for con-
tempt, and pointing out that it is contempt of court and not of individual
judges which is meant, TJustice Ailshie said: :
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“This power is not given to or assumed by courts for the protecti
of thg J'udges. They as individuals have the szlme protection u?'té)etr ct.:‘.:s?l‘i
the c1v1.1 and criminal laws that the law gives to every citizen. This
power is co:_lferred by the people themselves when they create courts
and is exeruspd by the cotrts as the constituted agencies of society fm!
the preservation and efficient service of that department of govern-
ment in order that the administration of justice as between litigants
on the one hand, and litigants and the peopie on the other hand ma;}
not be embarrassed, delayed, impeded or swerved from the true course
of law and justice by intimidation, charges or threats of any kind.”

Justice Ailshie further said:

_ "The debatable ground is reached when it comes to dealing with writ-
ings, utterances and publications concerning the acts and proceedings of
courts and judges of courts. In that field there is a great diversity of
opinion among the courts, lawyers and laymen as well... As I understand
the law, it is well settled that to charge a court with venality or corrup-
tion in lltllgatmn then before the court constitutes contempt, for the rea-
son that it embarrasses, impedes or tends to render more difficult and
uncertain the adrnmtstt:ation of justice in that particular case. Judges
are only men vested with the authority of the state for the time being
and they are human like other men. However honest, courageous and
just they may be, they are stilt liable to be prejudiced, whether con-
sciously or uncons_clously, one way or the other by such utterances and
publications. Again, 1 presume they, in common with most men, like
to merit the esteem, confidence and goodwill of the people and 'com~
munity at large, and to threaten them in advance with the opposition
and displeasure of an influential press if they decide a case in favor of
a particular litigant, and that if they do so they will he charged and
denounced as the tools of the criminal class, while it may in no way
affect the final judgment in the case, does most assuredly place an
add‘ed ‘obstructlon and impediment in the way of administering un-
prejudiced and unbiased judgment in that case. Such charges will con-
stitute as much, if not more, of an obstruction and impediment in the
adrpmlstratlpp of justice if made after a decision has been reached and
while a petition for rehearing is pending. In such case, the petition
should be examined and considered and passed upon deliberately and
dispassionately. Does any reasonable person suppose for a moment
that a court presided over by live human agencies can as easily, fairly
and 1rn‘parttally consider an application for a rehearing and thé argu-
ments in favor of a reversal or modification of its previous judgment
when_at the same time it is 1zboring under the charge made broadcast
that its original decision was entered through conspiracy and corrup-
tion of the judges, as it could consider such application if no such
charges had been made? This proposition needs no argument with
thinking people. What I have already said has reference to charges of
carruption on the part of the court made through the press—it has no
reference to crificisi OT censtre of either the court or the judges of
the court. Criticism, censure and protest are lawful.”

That will be 2 correct statement of the law, as T understand it, if we add
a clause to the last sentence making it read: “Criticism, censure :,md protest
are lawful, zwhen the case which provekes them has been finally disposed of.”

Poff v. Scales, 36 Ida. 762, 213 Pac. 1019, was an original proceeding in
the supreme court for writ of prohihition against a district judge wherein it
was sought to prevent the defendant, as such judge, from punishing. plaintiffs
for corftempt of court because of charges made against him and others in a
comPlamt for damages filed in his court. In the opinion, written by the late
Justice Dunn, granting a peremptory writ of prohibition, it is said:
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“1§ the averments of this complaint were made in good faith in a
belief that they were true, and were not couched in language that would
be justly condemned in an action against one not a judge, then plain-
tiffs must be held to be simply exercising a right given them by law to
bring their actions and have them passed upon by a competent tribunal.
(Sec. 18, art. 1, State Constitution.} It is a matter of daily oecurrence
for parties to bring actions on the advice of counsel and to be sent out
of court with a decision that they have mo cause of action against the
party sued. The parties sued in such cases have no legal cause to com-
plain if their adversaries have only exercised in a proper manner the
rights that the law gives them, The same rule must apply to a judge.
There is nothing sacred about either trial or appellate judges.”

In that case the court quoted from In re Pryor, 18 Kan. 72, written by
Justice Brewer, afterward a famous justice of the Supreme Court of the
United States, as follows:

“T4 will be borne in mind that the remarks we have made apply only
while the matters which give rise to the words or acts of the attorney
are pending and undetermined. Other considerations apply after the
matters have finally been determined, the orders signed, or the judg-
ment entered. For no judge, and no court, high or low, is beyond the
reach of public and individual criticism. Adfter a case is disposed of,
a court ot judge has no power to compel the public, or any individual
thereof, attorney or otherwise, to consider his rulings correct, his con-
duct proper, or even his integrity free from stain, or toc punish for
contempt any mere criticism or animadversion thereon, no matter how
severe or unjust.”

A studious investigation of this subject will disclose that anything pub-
lished, or publicly spoken, derogatory to a court, in criticism of its conduct,
or anticipated action, with respect to any matter then pending therein, is pun-
ishable as contempt: that criticisms of courts and judges, however severe,
made with respect to matters which have been finally determined are not
punishable as contempt, A defamatory statement with respect to a judge
may become the subject of an action for libel or slander, the same as if made
with respect to anyone else, but if it does not tend to obstruct or pervert jus-
tice, it is not contempt of court.

To the average layman the administration of justice borders on the mys-
terious and, at times, to his mind seems to take on some of the characteris-
tics of a sleight of hand performance. When, as occasionally occurs, the de-
cisions of a court are not what they should be, lawyers practicing therein
know, better than laymen can, there has been 2 failure in the administration
of justice and the reason for it.

There is a tendency on the part of citizens, generally, to venerate courts

" and thelr judges and to accept their rulings and decisions uncomplainingly.
Whether public confidence in a judge produces good or evil depends upon
whether or not he deserves it. If he is an able and worthy judge, that con-
fidence tends to continue him in work the proper performance of which re
quires the very best efforts of the very best man available. If his work is
tainted with dishonesty or lack of ability nothing is so efficient to protect the
public from his maladministration of justice as is homest, fearless criticism
of the manner in which he has performed his duties.

In the performance of the important duties which have been given our
profession to perform, those who practice before the courts have as great a
public cbligation as do those who preside aver them. It is the duty of judges
and lawyers alike to see to it that only men of integrity and ability be per-
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mitted to practice the profession of the law, and it'is the duty of lawyers and
judges alilce to see to it that only lawyers of the very highest type available
be permitted to preside over the couris in the administration of justice. When-
ever it is found that a lawyer or a judge is proving himself to be unworthy
of his stewardship, it is our duty to the public to let that fact be known and,
however disagreeable that duty may prove to be, it must be fearlessly per-
formed, for our faflure to do so will prove us to be unworthy of our stew-
ardship.

Fortunately lawyers and judges, as a general rule, are men of high type
and worthy. Unfortunately there are exceptions to this rule, and against
these exceptions we must constantly be on guard. It is not to be expected
that mistakes will never be made in the admission of applicants to the bar,
nor is it to be expected that mistakes will not occasionaliy be made in the
appointment or election of men to the bench. Care should be taken, in the
first instance, in choosing those who are to be the ministers of the law, and
it should be continucusly exercised to the end that those who prove to be
unworthy be promptly deprived of their powers.

No doubt there are those among us who, knowing they should speak,
remain silent because of fear that criticism of a judge would make the one
voicing it unpopular and result detrimentally to his clients, Whether this
would be the result of honest, fearless, constructive criticism or not is beside
the question. The profession of the law has no place for the man who will
tet his-fears prevent the performance of his duty and Idaho has no room for
him. The sooner such as are so afflicted with timidity depart from the bot-
ders of our state the better it wili be for us, but the state of their adoption
will have no occasion to celebrate their arrival,

A man who has sufficient education to enable him to find the law and who
is studious enough to do so; who is sufficiently industrious and intelligent to
properly apply it when he has found it, and honest and courageous enough
to do that, possesses the necessary qualifications to be a useful lawyer. When
he has demonstrated his abilities in these particulars, and .has become a use-
ful and dependable lawyer, worthy of the confidence of the members of his
profession, he may well be made a judge. However, the appointment or elec-
tion of a2 man to a judgeship does not improve his qualifications. You cannot
make a big man of a little one by putting him in a big position; you cannot
make an industrious man of an indolent one by placing work within his
reach; you cannot make a wise man of a foolish one by giving him employ-
ment which requires the exercise of intelligence, and you cannot make an
honest man of a crook by increasing his opportunities for the exercise of his
crookedness.

Those who have won their way to positions in the legal profession where
they command and enjoy the admiration and respect of their fellow practi-
tioners are worthy of judgeships and are entitled to the honor such positions
carry with them. Those who have not done so are unworthy and, if ele-
vated to such positions, should receive the criticism which their misconduct
in office will invite,

Where we are to go and what is to become of us in the work of our
¢hosen profession is well stated in the rhyme relative to mankind in general:
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“We came into this world naked and bare,
We will go through it with sorrow and care,
We will go out of it, God knows where,
But if we're thoroughbreds here we’ll be

thoroughbreds there.”

PRESIDENT: This speech of Judge Morgan ought, and no doubt will
provéke some discussion, The meeting is now open for the general dis-
cussion on the subject of contempt of court.

MR, GRIFFIN: I think everybody is afraid to speak,

JUDGE AILSHIE: Nobody wants to be in contempt of court.

PRESIDENT: This is the first time I was in a crowd of lawyers whe
refused to talk. If the Judge has exhausted the subject and had the last
word we will proceed,

MR, A. MORGAN: I am disposed to voice one protest and that was
to the particular phrase in his address referring to judges as being human
fike other men.

MR. FRASER: What is the idea of the bar as to whether the judge
should decide the contempt himself or refer it to somebody else, or should
there be a jury trial?

JUDGE MORGAN: I have prepared myself only to discuss a very sma!l
part of this guestion, not on what the law should be but what it is. I don’t
know of any special law such as you suggest and I don't know any reason
why there should not be. It strikes me Judge Ailshie was right when he
wrote the minority opinien and referred to judges as human beings. e
should not try a2 man whom he imagines injured him. I haven't given that
any attention. I think I have a recollection of one or two Supreme Courts
holding that a judge who has deemed himself insulted, should refer that to
some other judge for final decision as a matter of policy rather than law.

MR. GRIFFIN: There is another consideration. If the conduct takes
place in the presence of the court and jury and counsel and an audience it
would not be very much of a vindication of the court’s authority if he had
to wait to get another judge in to determine if the man was in contempt of
him, The effect of the punishment would be lost even if it was ultimately
held to be contempt. The judge should uphold the authority of the court
immediately, and should decide it rather summarily at that time. )

MR. MARTIN: Isn’t there a difference between contempt of court in
the court room before the jury and spectators, and the other kind? Wouldn't
there be a guestion whether the punishment should be summary or carri_ed
on later, If committed in the court room it should be summarily dealt with
but wouldn't it be far better to have some other court try a case of contempt
for violation of the court’s orders where a judge has felt his authority had
been taken in vain and he might have some personal feeling in the matter
himself?

MR. MERRILL: It would seem to me there would be some distinetion
as between contempt of court as being a bar to the administration of justice
and slander or libel of the judge of the court. In the latter event of course
the matter should be tried by another judge, In the first instance the judge
himself knows best whether or not justice has been impeded or if ther‘e ha.s
been any attempt to thwart the administration of justice and it is wilfhm ‘hls
power to attend to that. If we take the definition of contemnpt as being im-
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peding the administration of justice it should leave with the judge presiding
the duty and obligation of punishing then and there,

MR, FEENEY: In my experience I can recall a single instance that
would seem to indicate we have any matter for revision on this matter in
Idaho, I think our judges have been of so high a character that there is not
any préssing need for this association to discuss this s a practical matter
in Idaha. '

JUDGE MORGAN: I would like to suggest -a discussion of Judge
Koelsch’s paper. 1 have noticed that a great many cases come to the
Supreme Court involving instructions given by the district judges to the
jury. If the instructions were submitted to counsel and they were required to
specify the portions they objected to I think appeals might be obviated. I
know in two or three cases, appeals would have been obviated during the
eighteen months I have been on the bench this last time, if counsel had been
told what the instructions were going to be and had objected to specific
features of it. The Judge could take a half day and call counsel in and read
the instructions to counsel and they could discuss the various instructions
and the attorney who objects to some instructions could preserve it in the
record. Very generally the court would correct it if it should be corrected,
It seems to me it is fair and it would save considerable work on the part of
the Supreme Court and what is more important, a good deal of expense.

MR. OVERSMITH: That question has been considered in the recom-
mendations of the Resolutions Committee. The trial lawyer's mind is gen-
erally occupied about the time the instructions are really given and if he
does not take an objection at the time he waives. I%e has not had any time
to ldok up the law., After a. hotly contested matter it is almost impossible
for an attorney to look over instructions with the judgment he should have.

MR. GRIFFIN: Heretofore the Bar discussed and adopted a resolution
copied from Wyoming embodying Judge Morgan's suggestion. My recollec-
tion is a statute was presented providing that the Judge could submit his in-
structions in advance and give a reasonable time for investigation and then
if no objections were taken, any objection would be considered waived,

MR. OVERSMITH: A careful trial lawyer will take exception to every
instruction whether or not he knows they are good. It would tend to delay
the administration of justice rather than aid in it. I don’t believe it is wise
to compel a lawyer to take exceptions to every instruction and they will do
that. He is representing his client and you would have a longer record than
you have now if you compel him to take his exceptions,

MR. HACKMAN: 1 brought this up several years ago in Boise and read
from a brief I had prepared. I went into the question exhaustively and
found that every court of last resort in the United States had held that a
man had a constitutional right to have his lawyer know the instructions
requested by the other side before they were presented to the court itself;
that plaintiff’s attorney should give defendant’s attorney his instructions and
vice versa and each had a constitutional right to present objections to the
other’s instructiors to the court itself; that it was a secret communication
for the attorney to give the court a request for instructions without the other
attorney knowing what it was. At that time I suggested to the bar that we
frame a proposed bill to that effect, It is a simple thing. The court takes
plaintiff’s instructions and asks the defendant for any objections; when he
objects the judge says he will ask him what he meant and maybe it will be
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modified. If the instructions requested are very conflicting he will ask for
their authorities and they will cite their cases. You would know just what
the instructions were going to be instead of doing as we do over where 1
practice in Twin Falls—saying to a jury “T am satisfied the Judge wiil instruct
you so and so,” and then finding out he did not give any such instructions;
you are put to a disadvantage before the jury. Where you know the in-
structions you can say, “His honor will instruct you thus and so and that
means thus and so when applied to such evidence.” In that way the jury
can better understand the instructions. There isn’t much time unsed in that
way and you can get a fairer trial. We have already drafted a statute based
on the Wyoming statutes.

MR. PAINE: You didn’t say anything about the lawyers having a right
to examine the instructions given or prepared by the court or its motion.

MR. HACKMAN: Yes, they should know them in advanee too.

MR. BRINCK: The bill to which Mr, Hackman refers was recom-
mended by the Judicial Council to the Bar Association in 1930 but was not
just as Mr. Hackman thought. There has never been any question but that
reguests for instructions by connsel should be submitted to opposing counsel,
It is certainly a communication to the court which should not be secret. The
particular bill which was suggested wa