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1958 Annual Meeting
IDAHO STATE BAR

Sun Valley, Idaho
Thursday, July 12, 1958
PRESIDENT RUSSELL S. RANDALL: The 1956 Annual Meeting of the
Idahe State Bar will please come to order. First order of business, the Reverend
Douglas Ellway of Hailey, Idaho, will give the invocation.

REV. W. D. ELLWAY: Will you just sit for a minute, please, gentlemen.

It is a very great privilege indeed to be invited to open your convention here,
Mr. President, and 1 hope that my words will not be criticized too much by legal
minds, because our good friend Joe didn't give me much time on this business,
about an hour’s notice, which isn't very adequate for any preparation., However,
ane or two things crossed my mind, and if I might have a couple of minutes,
before we say the brief prayer.

As I was coming up the road, with regard to your profession, I thought it
may or may not have come to your notice during the time of your training that
the adequacy of a legal code of any country or of any nation since the beginning
of time has depended for its application, as far as the puhlic welfare is concerned,
on the regard, not necessarily for the true God whom we worship, but for a
diety (maybe of their own conception}, but nevertheless one which the people
at that particular time revered. For instance, the oldest legal code of which we
have any particular knowledge, the Gode of Hammurabi, was evolved {and I
think we can say evolved truly with that legal system)} at a time when those
people had a particularly sound idea of worship, even though it was & god which
was a false one. '

We note, too, that the great Roman legal system, maybe the most just and
fairest and best applied that the world has ever known, came into being at a time
when the Romans had, although they were man-made gods, a high reverence
and a pure form of worship of those ancient dieties,

Then the third example which we might take which shows the legal system
at its worst, maybe, is that of the Jewish people, particularly at the time of our
Lord's birth, when we concede their legal system, which was particularly closely
connected with the worship of the true God, which made the situation more
unfortunate than ever, was so petty at tbat particular time, as was their worship,
that both their legal code and their worship of God lost any spirituality whatso-
ever; for when we talk of spirituality in terms of regard for God, we must under-
stand that as God gave us laws by which we govern ourselves, so He left it up
to man to apply those laws, It is necessary, as you all know, that further laws

be made in addition to those directly-given, divine laws for the benefit of the
peoples of any country.

b I don't know whether it has any bearing on the legal status in this country,
t the good Lord gave us ten commandments, and the United States has made
e million more to enforce them. It may be something that should be eonsidered.

The point that I wish to make for you gentlemen assembled here for your
convention, is this: that when we think of those ancient law codes, and when we
tink of our own particular code in this country of the United States today, we
¥e a code of laws in g country which has o higher regard for God than any other
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country on the face of the earth today, not only as regards the country as a whole,
but personally, the people in it. Qur constitution was drawn up at a time in the
history of the world when that world was particularly indifferent to the teachings
of God. The body of people who drew up the constitution and laws of this
country, the forefathers of your profession, gentlemen, were people who drew up
that constitution to be the only example of its kind in the world of that time.
There were continual and specific references to what they believed to be the will
and the plan of the diety for the human race.

I would remind you, as one who has been chosen by God t¢ try to do a part
of His work in the world, mindful of the honor to be opening your meeting today,
that you are part in the scheme, as far as God desires it to have been evolved
by man in this world for His purpose. It is not the least important of anyones.
Yours is maybe more important than anyone’s. Yours is a profession which is
much-maligned, It lends itself, obviously, as we all know, in the minds of those
members of your profession who are not too scrupulous, to much fraud, and so on.

At the same time, when we remember those who were the forefathers of this
country, when we remember the way in which the liberty which they brought
has been upheld ever since, when we remember the justice that pertains in the
courts of this country, when we think of all that, we can see that although it is,
as I said, a much-maligned profession, yet we remember, too, when we think that
it is the basic foundation of all that is good and fust and wue, and you are the
upholders of that foundation, or rather, building on that foundation, should we
say, so that all those things may be maintained, and that this country goes along
hand in hand with Geod, that the vision of God which is in this country is upheld
by vou, as mueh as by anybody else, so that this country may prosper and be
an example for generations to come, as also it is beneficial and beautiful to those
of us who live here at this preseat time.

‘Would vou stand and join in a brief prayer now?

In the Name of the Father, and of the Son, and of the Holy Spirit, Amen.
Almighty Cod, the father of all, Who calls every man to serve Thee in his place
gnd in his time on this earth, we pray and beseech Thee that Thou will give Thy
blessing on these gathered together here today. Grant that even if they do not
think of Thee directly, yet nevertheless unconsciously in all their deliberations
Thy moral laws may be of foree to them. Grant also that in this so-beautiful part
of Thy creation they may for these few days enjoy relaxation, that they may make
new friends and renew old friendships; that all things may work together from
Thee through them for their benefit and the benefit of all whom they may contaet
in their daily life,

Grant this, oh Lord, for the sake of Thy Blessed Savior, Jesus Christ, our Lord,
who gave us the true law and pointed out to us how to follow it. Amen.

May the blessing of God Almighty, the Father, and the Son, snd the Holy
Spirit, be with you all, and remain with you all, this day, and always. Amen,

PRESIDENT RANDALL: The vice president of the Commission is the
general chairman of arrangements for the convention, and I am going to call on
Bill Sullivan now to make some announcements with respect to this convention.

MR, WILLIS E. SULLIVAN: President Randall, members of the Idsho State
Bar, and guests. The Prosecuting Attorneys’ Seetion is now having a brief meeting
in the second floor lounge of the lodge. If there are any prosecutors here, you are
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asked to please attend. They expect to be through in time for the institute, which
will start before long.

The members of the reception and distinguished guest committee, come to the
front of the auditorium immediately following today’s session.

Bruce Bowler has called a meeting of the Represeutative Judicial Compensation
Committee to be held in Room $66-A in the lodge immediately following today’s
session, In case some may have forgotten, I will read the names of the members
of the committee who are requested to attend: David Doane, Karl Jeppesen, O, R.
Baum, Dean E. Miller, Kales E. Lowe, Ray McNichols, Paris Hall, Raiph Litton
Andrew F. James, E. T. Knudsen, Vernon Daniel, Alden Hull, John Daly, Harolci
Ryan, Willis Moffatt, James E. Schiller, L. Charles Johnson, Wynn Blake. Ob-
viously, a number of the members of that committee are not yet in attendance.
If you should happen to see any of them during this meeting or immediately fol-
lowing, would you please ask them to come to Room 366-A of the lodge,

As has been done for the past several years, we have a number of door prizes
which have been donated by law book companies. They will be given out at
the commeneement of each session, starting tomorrow morning, and that will be
the first order of business on the program. So, it behooves you to be on time.

You will notice your registration card has a2 number on it, and that number
is utilized in drawing and determining the winner of these door prizes. The
attorney winning the prize must be in attendance at the time of the drawing, and
would he please wear his card so that his number may be verificd?

The law books which are donated by the companies are from the Bobbs-Merrill
Company, “The Tax Court Digest;” West Publishing Company, “West’s Supreme
Court Digest:” and two copies of “McCormick on Evidence;” Lawyers Cooperative
Publishing Company, two copies of “Cowdery’s Business and Legal Forms;”
Bancroft-Whitney, “Bancroft’s Probate Practice,” in six volumes. Prentice-Tall
“How to Prove a Prima Facie Defense.” ,

In addition to the institute sessions, the Commission has attempted to arrange a
social program which we feel will entertain all of you and your wives. At 3:00
o’clock this afternoon there is a reception for the ladies, for the wives of the dis-
tinguished guests, and a sport-style show on the Mint Julip Terrace. At 7:00 o’clock
tonight is the smorgasbord on the lodge terrace. At 8:00 o’clock tomorrow
morning there is a breakfast meeting for all members of the Bar vnder 38 years
of age in the Redwood Room in the lodge. That is the first meeting that has
ever been held in this state of the Junior Bar Section,

To_morrow at 12:15 there is a ladies luncheon at Trail Creek Cabin, Trans-
portnh.on for the trip will be available at 12:00 noon. At 12:50 tomorrow afternoon
there is a lawyers’ luncheon at the lodge dining room. At that luncheon a report

of the Committee to Increase Judieial Salaries will be made by the chainnan of
the committee, Bruce Bowler.

: At 6:30 tomorrow afternoon is the social hour in the Redwood Roem of the
Odge.. At 7:30 p.m. tomorrow is the annual banguet in the lodge dining room
at which time the 1956 Award of Moerit will be made. ,

On Saturday,
Trap Shoot, with
tering with John
ing with George

at 1:30 pan,, is the 5th Annual Lawyers’ Golf Tournament and
the members wishing to register for the golf tournament regis-
Gunn and those wishing to shoot in the tvap tournament register-
Kneeland. At 7:30 Saturday evening an informal dinner on the
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lodge terrace, at which the trophies will be awarded for the trap shoot and golf
towmament. At 9:30 Saturday evening is the ice show.

We feel that we have arranged a program that will be instructive and enter-
taining and interesting to all of you, We sincerely hope that you enjoy it. Thank
you. (Applause)

PRESIDENT RANDALL: At this time I would like to name the two commit-
tees. The Canvassing Committee, which will canvass the election for the commis-
sloner for the Northern District, will be Hugh Maguire, chairman, Thomas Feeney,
and Eugene Thomas., They will meet, or are privileged to meet, I will say, in
Room 438 of the lodge, at any time they desire. The ballots had to be in by 12
noon, so they can be counted, The report of that committee will be tomorrow
afternoon,

The Resclution Committee will be Dale Clemons, chaimman, Arthur Smith,
T. M. Robertson, Ralph Breshears, Don Bistline, Charles Herndon, Marcus J.
Ware, Robert Elder, and William Tuson. That committee will meet, or may ineet,
in Room 366-A of the Jodge on Friday afternoon. I am going to ask the chairman
if he will be sure to arrange for the meeting of his committee.

Any member of the Bar who wishes to present a resolution to the Resolutions
Cominittee, is requested to have it written in proper forn, and submitted to the
chairman or any member of the eommittee prior to its meeting tomorrow afternoon.

The next item is the annual report from our secretary.

SECRETARY ENNIS: Mr. Chairman and members of the Idaho State Bar:
Each year it is my task to report to you the statistics regarding our financial
situption, the membership of the Bar as affected by admissions and deaths, and
to report the actions of the Board in connection with disciplinary matters,

The books of account maintained in my office and which are regularly audited
by the State Auditor, reflect the following with respect to financial condition:

EXPENDITURES—June 1, 1955, to June 1, 1956:
Personal Services 28 4,304.25
Travel Expense : 5,526.23
Other Miscellaneous Expense - . . .__._ 3,357.08°
Capital Qutlay ;
Social Seeurity Fund Transfers
General Fund Transfers

$13,856.37

RECEIPTS—June 1, 1955, to June 1, 185G $ 16,466.45
Balance June 1, 1955 . _____ U v - 19,442.02

$35,908.47
Less Expense . $ 13,856.37

Balance June 1, 1956 $22,052,10%¢
*Printing, Publications, Supplies and Other Miscellaneous Expense.
#2This balance checks with the State Auditor’s records,
The status of the Bar Trust Fund, a special fund not controlled by the Statc
by reason of the fact that receipts are collected from sourees uarelated to official
funds, is as follows:
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Assets:
Accounts Receivable:
State of Idaho L5
West Coast Airlines

6/1/56

1,992.85

2,021.39 $ 2,021.80
Unexpended Bar Registration Fee—1955 meeting_.__ $ 28.54

With respect to membership in the Idaho Stat i ivisi
e ate Bar, membership by Division

1855
Northern Division .. 184 115‘3’:566 Inlc;e;se
. (-}

Western Division _.____ S ———
Eastern Division R . ?ég ig;&
v . o

5 50.0%°
22

*Decrease 634

By Local Bar Association the distribution of membership, which is the basi
for determining voting power of each Local Bar under Rule 18,5 at this I‘neetin aissfs

Shoshone County Bar Association _ e

Clearwater Bar Association e

Third Distriet Bar Assoeiation

Southeastern Idahe Bar Association _._ .

Seventh District Bar Association _.__

Eighth District Bar Assoeiation

Ninth District Bar Association

Eleventh and Fourth Distriet Bar Association . ..

Military Service _
Out of State
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Since the last annual meeting of the Bar, the following deaths have been
reported:

Morton C. Taylor, Seattle, Washington
. Worth Clark, Los Angeles, California
John W. Clark, Malad, Idaho

H. B. Redford, Rupert, Idaho

Eugene A. Cox, Lewiston, Idaho

Donald R. Good, Blackfoot, Idaho

J. M. Thompson, Boise, Idaho

Thomas E. Ray, Malad, Idaho

Pascoe B. Carter, Menlo Park, California
Sennett S. Taylor, Wallace, Idaho
Clifton ¥. Creelman, Lewiston, Idaho
Frank 1. Ryan, Weiser, Idaho

William E. Lee, Boise, Idaho

Oliver C. Wilson, Coeur d'Alene, Idaho
Monroe G. Whitney, Coewr d’Alene, Idaho
Herbert W. Whitten, Chico, California
Hensley G. Harris, St. Anthony, Tdaho
Charles H. Richeson, Boise, Idaho
George W. Suppiger, Tucson, Arizona
Walter Griffiths, Caldwell, Idaho
Clarence Hillman, Boise, Idaho

Frank Kimble, Orefino, Idzho

Thomas E. Buckner, Knoxville, Tennessee
Jo Gibson Martin, Pioche, Nevada
Louis G. Peterson, Moscow

Nicodemus D. Wernette, Spokane, Washington
James S. Bogart, Boise, Idaho

With respect to admission to the Bar, two examinations were administered
during the past year, one in September, 1955, and the other in April, 1956. In the
first examination there were a total of twenty applicants, nineteen of whom
passed, one of whom failed. In the April examination, eight took it, all of whom
passed. Of the twenty-eight applicants, twenty-seven, or 98.4% successfully
passed the examination.

During the past year numerous complaints, formal and informal, were filed
in the office of the Secretary, Upon receipt of any communication, which does
not constitute a written verified form of complaint, indicating that a persen is
aggrieved by teason of some conduct on the part of a lawyer, such person is
informed of the requirement of the rules governing disciplinary action that the
facts out of which the charge of improper or unethical conduct arises must be
set forth in writing and verified. Such information is given in a manner neither
to discourage nor encourage the filing of a complaint. Often times the com-
plainant fails to comply with the procedural requirements and no action is taken,
except in those cases where the charge of misconduct is of such a serious nature
as to impose upon the Board the obligation of making an independent investiga-
tion upon its own behalf and with the thought that if the investigation appears
to support the charge, the Board may institute disciplinary proceedings on its own

motion, as allowed by the rules. Ten formal complaints were considered by the

Commission during the past year. On the basis of preliminary investigation, whi

involves an interview with the complainant and witnesses and the checking 0%
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apparent sources of information as well as an interview with the attorney charged
with misconduct, a recommendation is made to the Board as to whether or iot
formal disciplinary proceedings shall be instituted. Eight of the ten complaints
filed were dismissed after receipt of report of preliminary investigation 11;1)1 one
case where the dilatory conduct of a lawyer and his failure to accou;nt to his
client appeared to have arisen as the result of the excessive use of intoxicatin

liquor, further disciplinary action was held in abeyance conditioned upon‘the af
torney’s total abstinence from the use of alcoholic beverages as a demonstration
of his rehabilitation as claimed by the attorney. One complaint is now being i

vestigated preliminarily and report is awaited. g

PRESIDENT RANDALL: Any comments on the Sec ’
we will order it approved and filed, retany’s Report? 1f net,

Thﬁ next item on the program is the Presldent’s address. Whenever I see that
word “address” it frightens me because it means that the speaker should utter
some profound thoughts which would challenge the intelligence of his audience
1 \vguld rather consider this a report of the activiies of your Commission for ﬂlé
previous year.

In order that you may not think I am encroaching on the time of more im-
portant speakers, I regret to announce that Mr. E. Smythe Gambrell, president of
1'.he American Bar Association, and Mr. Maxwell, the president-elect ,of t}:le Amer-
ican 'Bar Association, were both unable to attend this convention. Mr. Gambrell
was involved in a hearing for one of his most important clients in New .York City
and could not get away; and Mr. Maxwell and Mr. Gambrell are both leav-ing’

tomorrow for England to arrange for the meeting of th ; .
British Bar in 1957, g of the American Bar with the

Irlx appearing befors you as president of this Association, I hope you will
permit one personal reference. It was just 25 years ago thi; month that as a
graduate of the University of Idaho Law School I was invited to speak to the
Idahe State Bar, on the impressions of a law graduate, At that time I was young

frightened and inexperi
F perienced, and I assure you that the only di i
that I am no longer young. ply. difference mow i

o Inhmak;'lng this rfaplnrt, we do not do so in the spirit of seeking commendation

Cm: 'ntit e.Comllrussmnl has done, but more to keep vou informed of what your

Sh uigxss on is doing, with special emphasis upon those functions that we feel
ould have the contiuning support of the Bar.

i tﬁf%rqi golmgl into the: Teport 9f our activities, I want to thank every member
! BM“ i :umwilﬁs 50 Vﬁl“]ngly given his time and services in committee work for
ey reca about two years ago we reactivated the statewide com-

: ose committees have worked hard, They have done a good job, and

only on ver i
oA ]_Z rare occamf}ns have we as a commission failed to received full coop-
wyers working on those committees.

The most i i
. opiniogsta;.n?portan.t funct.lon of the commission, as it always has been and in
Har. We have“ ?YSH:VIH be, is governing the admission of new members to our
i (:la.min-;ﬁ:: e last tlwo or three years somewhat changed our procedure
B e q;lc,qtl?s. Yo\t}i’ will recall that when most of us took the Bar we had
; ions. We h:
s ns ¢ have reduced that number now to 30, and rather than

Ving what we call the

what e cull single-issue question, we have adopted the plan of having

.  We ﬂli:‘:\k]1;;ﬂ;l?-]e-i58lle question. We think that is a better test of legal
airer to the Bar, and we also think it is fairer to the applicant.
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I want to thank now the members of the examining committee who have worked
so diligently over several years’ time in grading these Bar examinations.

The biggest function that the Commission has undertaken in the last few years
has been the revision of our rules of civil procedure. You will recall that in 1954
the Bar at its annual meeting adopted a resolution calling for a revision of our
rules of civil procedure. Your Commission took that as a command that there
should be some concrete proposals made to the Bar and to the Couwrt for the
revision of our rules, This had been attempted for some time without much
success, and we came to the conclusion that the only way we could get the job
done was to employ professional help. We contacted Bobbs-Merrill law book
publishers and they agreed to do the editorial work for us. We found that the
Bar Commission did not have the funds to do this, but we went to the Code Com-
mission, and the Code Commission cooperated with us 1009, in having this study
mace., At this time I would like to thank the members of the Code Commission
for the cooperation and assistance we have had from them on this project.

We also employed E. H, Casterlin, a practicing lawyer at Pocatello, Idaho, to
collaborate with the editors of Bobbs-Mertill. The draft of these rules was prepared
and submitted to the Bar Commission and the Code Commission, and after they
were approved by both of those commissions they were returned to Bobbs-Merrill
for printing, and in the last few days I am sure that you have received in the mail
copies of our proposal for revisicn of the rules of civil procedure.

We think that if we are to improve the administration of justice in the State of
Idaho, there must be a revision of our rules of civil procedure. I have had the
privilege of attending conferences of other Bar officers in our state, and I have
come to the conclusion that insofar as our rules of civil procedure are concerned,
to a certain extent, Idaho is still in the horse-and-buggy days. No longer should
a law suit be determined by surprise, or by delaying tactics. A law suit is a very
simple thing. It is nothing more than a search for the truth, and anything that
will help the truth to be found, fairly, expeditiously, and impartially, we as a Bar
should support it.

Your Bar Commission has been accused of being advocates of these new rules
of civil procedure, and I can only say to that, we plead guilty, because we feel
that the adoption of these rules will be a substantial improvement in the adminis-
tration of justice in the State of Idaho.

We also commenced one other project in this last year, We appointed a
committee on Continuing Legal Education, and we held two institutes in the State
of Idaho under the sponsorship of the Bar Commission, the first last fall at
Moscow. That was jointly sponsored by the Law School of the University of Idaho
and the Bar Commission. We ran into very serious storms. The attendance wasn’t
very good, but we hope that will be an annual affair and that the law school and
the Bar Association will jointly sponsor an institute. We have already arranged
for the time for the one this fall; and, T am sure by coincidence only, it is going
to be held at the same time that the University of Idaho plays W.5.C. in footballl
I think we have a block of 50 rooms reserved now for this institute, and we cer-
tainly hope that the lawyers of Idaho will start to come to these institutes.

We also held an instibute at Twin Falls, Idaho, which I think was one of the
outstanding institutes that I have ever attended. It was put on largely by Idzho
lawyers, and it was an excellent job. The attendance was excellent, and we hope
that we can continue this function of holding institutes, one in the north and one
in the south.

1o be presented Saturd
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Another institute was held in the State of Idaho at Idaho Falls which was
sponsored by the lawyers of that Judicial District, with the life underwriters and
t.he accountants, and I understand that was an cutstanding success. We would
like to encourage other local bar associations te sponsor these insti‘tu

. tes, I can
assure you the State Bar will cooperate in any way it can in these legal

institutes.

— Qne other project we have commenced, of which you will hear more tomorrow,
is this matter of trying to see that the judges of our state are adequately com:
lpensated. The judges of Idaho now are paid less than judges in any other stat
in the United States, We think that this is a deplorable condition, and we thirﬂtc3
that as a ?ar we must take the lead in seeing if we can correct this’ sitnation. We
are organizing the Bar in various committees throughout the state, and our.comu
plete report will be made tomorrow by Bruce Bowler, the chairrn;m of the com-
mittee, and we hope that the lawyers will all attend that luncheon as we need
the support of the lawyers to put this project over. %

In doing this it is necessary that we have some funds to pay the necessar
expenses. As Paul told you, our money is controlled by the State of Idaho ang
we do not feel that money spent to raise the salaries of judges would be a l,e iti-
mate charge against public funds. We therefore have organized the Idaho S%ate
Bar Foundation, which is a separate corporation, to which the donations will e

made for this project, but it has been made in sueh a mamner that we hope it is
a permanent organization.

I think the Bar has to participate in programs from time to time which requires
.th(.: expenditure of funds which are not legitimate eharges against the state, T think
it is necessary that the Bar have some funds available for these projectsl I think
that we should be thinking in terms of scholarships for outstanding legal'students
If our state grows and the number of lawyers grows, eventually we might think m
terms of building a home for the Idaho State Bar, All of these things could be done

llldel‘ a ft)]l.[ldatl()[] lle S N 1 b4
3 ame as the Amneriean Bal haS d()]le as WCH 15 1an (Jf 12
state Ba.’l associations.

s qu I}ave kept' up our contact with the University of Idaho Law School, The
Domnussmn met in Moscow at the same time as the institute, and met with the
ean and part of the faculty. We have also kept up our contacts with the

American Bar Association A
; 2 . member of the Commission [
meeting of the American Bar. e attended every

The regional meeting in Spokane of the American Bar was attended by two

(c:fllt;lsfng.ommissi;)‘n, arlad hby our secretary, I might say in passing that that was an
ancing meeting, T think that we there see the American B i ‘
a
the level of the local practicing lawyer. " geting down on
Ovr Committee
They have met on
to the Bar Commiss

on Public Relations has done an excellent job in the last year.
.numcrousl gceasions and have made some concrete proposals
S X illfnéf?nf 1lt) is problably the fault of the Commission that those
RS et c?cl, .ut.We find that we are continually confronted with
i i th' l ertainly it is not the fault of this Committee that some of
S that( . t?e :s::e rzcommended to us have not been put into cffect, and I
B Circzlratetitutrj tsl?;ngaf those recommendations will be actually
The i ;
i Mtgot?;mg;i or;‘ lemuthonzed Practice has done an excellent job. They have
o t(]3 lea ty Board and have adopted a memarandum of under-
T the lawyers and the real estate men, and I believe that that is
8y morning for approval of the Bar.
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In singling out these committees 1 do not mean to indicate that the other com-
mittecs have not done a good job, bul those two comrmiftees are very irnportant

and have done an excellent job.

Last fall we called the local Bar presidents into a meeting at Boise, and I believo
practically every local Bar was represented. I think that was something that was
well worthwhile. It gave the Commission an opportunity to present to the local
Bar presidents and through them to the local lawyers the program that the Corn-
mission is trying to put over. I hope that in the future we will continue to have
meetings of the local Bar presidents, as we feel more good can come to the lawyers
from a locel level than from the state level.

As a result, partly, of these local Bar president meetings, the local Bars have
hecome more active than they ever have before.

There is one other matter I would like to mention, and that is that before
the lawyers of Idaho will be asked to approve these proposed rules of civil pro-
cedure, the Commission intends to hold lecal institutes with each local Bar associ-
ation to explain these rules thoroughly, and give everyone in the state an oppor-
tunity to express his approval or disapproval. It will be after the local lawyers
have had an opportunity to do this that it will be presented to the Court for its
approval,

It has been a very distinct honor for me to be president of your Association,
and I assure you that with the close of this convention my interest in the legal
profession and my interest in the Idaho State Bar will not cease. I certainly will
be willing to do anything in the future that I can to promote the welfare of the
lawyers and the Bar.

Thank you very much, { Applause)

I am going to ask Gilbert C. St. Clair, our commissioner from the Eastern
District, to introduce our next speaker to you.

MR. ST. CLAIR: Mr. President, Members of the Bar, and Guests. In view
of the cancellation of the president of the American Bar Association, and the

president-elect of the Ameriean Bar Assoeiation, I doubt if the next speaker is
aware of his place on the program. I have had no chance to talk with him before

his arrival,

However, he is a member of the Bar of the States of Missouri, Ohio, Washing-
ton, and New York. He has been the dean of the College of Law at the University
of Idaho sinee 1946. He has appeared before this body several times, and I am
sure you all are acquainted with him. Dean Edward 8. Stimson.

DEAN STIMSON: Mr. President, Mr. St. Clair, Commissioners, and member?
of the Idaho State Bar Association:

It is a pleasure to be here. I apprecicte the opportunity to talk to you aboul
the University of Idaho College of Law, and its relation to the Idaho State Bar.

It is my conception that the law school should not only be a law school, but
it should be a sort of legal center. Tts functions would be, of course, the law
school function. It would include service to lawyers, and would also include
research.

Now, I mean by service to the lawyers, such things as the first annual Idaho
law institute, which we held at the law school at the University in cooperation
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:;;it? the I‘daho State Bar Association. Professor Walenta worked very hard on

I-‘a ,]asEcclhd e}ll of the members of the Association’s Committee on Continuing

me:?;;la . ?}fauon. ;’Ians, as President Randall already said, are already being
e for the second institu i i i i i

i ! institute, This year it will be earlier so as to avoid the snow

I also mean by serviee to the law i
. vers such things as our research project
;[‘;tise 11>r01ectfs Sh?iuld result in books on the Idaho law, such as the bookpori thse:
aho law of evidence, a b i
e e a book on the Idaho law of Community property, and

Iawieilso mteag Py ser:}icel (tlohthe lawyers a publication which would keep Idaho
s up-to-date on the Idaho law as it comes out, an i
s ut, and on new developments in

Wg have tried for some years to establish a law review, It would have b

established long before this, except that we have never been able to secer T:En
appropriation of funds for that purpose, although in three different bud tlalteth :
w.ent to the legislature that was included. However, it was in the secondg r?or' o
Slsﬁ? t}t'le p}ciople who design our budget are not lawyers, that’s the rating itpseerrlmfay(j
:;CO;(] ;ri;rii;n‘, and the legislature did not get in any of those years into the

. I would like to make our faculty members available for local bar meetings
in the state. The faculty members are willing and anxious to do this Howevegr
the College of Law budget does not have sufficient travel funds so ti'lat we car;
pay the expenses of faculty members to these meetings. If you want facult
{nemhers to discuss some subject in his field of interest in which you ry
interested, I am afraid it would be necessary for you to provide his expensis e

In short, we want to be as useful and hel
short, we pful to the lawyers of this St
as possible, within the funds made available to us by the legislature. s Suaee

On Fhe teaching side of our job, we are proud of our achievements, and I
would like to report to you what we have been doing. First, a few wordis about
our p]ant and equipment. Our plant has been gradually grgwing and we hou
aequired additional classrooms, new offices, as time has gone 0;1 The lib oy
grows at the rate of about five or six hundred volumes a year.‘ It has ;ir\:

reached a total of 21,000 vol ich i i
Lied ,000 volumes, which is all the space we have in our present

of tll?ea:z:l B s e will have new quarters. We will move into the space
Wo lan th;l}tlstha'l ion building, which is being vaecated by the general library.
e 1ls s;}}}a:ce shalﬂl be remodeled so as to furnjsh first-class quarters
library 1.2)0m :00.' ere will he classrooms, a courtroom, offices for the faculty,
il Mai]a},gleygn;)go fom, student lounge, and locker room. The new space will
for the library for o zurr?ﬁ::ifoiezl:sm 40,000 volumes, so we should have space

uluitl:c‘ih:r:;l;v? have}fhe bfest law llibrary in the State. It is also one of the best
B él:f 1_sc ool libraries in the country. We have all of the Federal
£l e ciore. (?u?t:.ne Cclﬁurtl Reports, most of the English material, statutes
T Y s 3 ite a se ecnon. of text books, all of the law reviews which are

¢ United States, digests, and materjals of that sort. We have been

spending $4000
about $5000 per aye‘";‘:lr for new books. We hope to spend in succeeding years
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We have revised and streamlined our curriculum. Under the elective system
which we had up until about a year ago, we had more courses than the students
could take. However, we found that the choice whieh students made was not a
very good one. We had students graduating who had not had a course in
evidence, or who had not had a course in corporations, or had not had a course
in bills and notes. Now the course is almost entirely prescribed. The student
must take a course we have selected, and we make certain that he does not leave
out important and basic eourses like evidence, corporations, bills and notes,

For about eight years now we have had a practice court, which under Professor
Peterson has reached a high degree of perfection. The student actually tries a case
before a jury. Sometimes an incident is staged by the dramatic students. Other
students witness this drama, and then serve as witnesses in the trial. High
school students are used for jurors, Therefore, the student lawyers go through
the whole business of preparing pleadings and actually trying a case before a
jury. In the second semester the case is on appeal before a court consisting of
judges and lawyers, acting as an appellate bench. All of the papers in perfecting
the appeal are prepared, and oral argument is made.

A more recent development is our moot court competition. The bar of the
City of New York organized a nationwide moot court competition. First they
have regional competition. The winners of the regional competition then go to New
York City, and compete for the honor of being adjudged the best moot court
team in the country. We at the University of Idaho started the Northwest com-
petition two years ago, We also organized within our school eompetition amongst
student teams to decide the winning team within the school, and these students
compete for the honor of representing the school in the Northwest Regional
Competition.

This is all extra-curricular activity for these students, but practically all of
them are participating in it, and we believe they are getting a great deal out of it.

The staff at the University of Idaho College of Law consists of the dean,
five other faculty members, a secretary to the dean, librarian, and a stenographer.
Professor Berman’s salary comes from special research funds of the University.
We hope his salary can be put on a regular College of Law budget so we do not
have the uncertainties of appealing to the research council for these funds, none of
whom are lawyers except myself. These faculty members have been with us
long enough so they have gained a high degree of competency in their specialties.
They may be able to make suggestions for solution of some of your problems.
They have been producing books. For example, Professor Peterson has a mimeo-
graphed book on the “Idaho Fractice in Trials and Appeals.” Professor Bell’s
“Handbook of the Idaho Law of Evidence” has been completed. He has a little
polishing to do on it. On my way up here I went to Caldwell to talk to Caxton
Printer people, to see if they would publish it. We hope to know in a month or
two just when and how that can be put out.

Professor Brockelbank, as you know, is working on a book on the “Community
Property Law of Idaho” I have completed a set of mimeographed cases on
“Confliets of Law.” Professor Walenta has mimeographed materials on “Employees’
Pension Plans and Trusts.”

Some of us have published articles in the legal journals—Brochelbank, Bell,
Peterson, and myself. If we can keep the present staff, I am sure we can
continue to do a fine job of teaching, research, and service.

1 say “if,” because the salary which we pay professors at the University of
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Idaho College of Law is not com
in the West. We run the risk th
other law schaols, and we will 1
productive. Like other teachers
are below the level of those paid

petitive with what is paid in similar law schools
at these men will be offered higher salaries by
ose them, just at the point when they are getting
at the University of Idaho, law teacher salaries
in similar university law schools in the Woest.

The American Bar Association standards for law professor salaries are about
whaF supreme court judges receive. As you know, our Supreme Court judges
receive the lowest salaries in any state in the union, but law professor salar%
are sullnstantially below those salaries, The average income of lawyers in Idahi5
according to a report made last year, is $7,262.59. The average law professo 's’
salary at the University of Idaho is substantially below that figure. .

We do not appoint a man to the faculty of
of the College of Law unless he
has an AB or B.S. Degree. In addijtion, he must have his law degree. He must
be within the top 10% of his law school graduating class. He also should have
had some graduate work in law, and some practical experience as a lawyer,

'Do you want us to keep these menP Do you want legal education at the
University of Idaho College of Law to continue to be of high quality?
If so, you ean help by supporting higher salaries for law professors.

'll"ll1e number of graduates from law schools in the United States is not now
lSUfflClent .to supply the need for lawyers. In 1947 the enrollment in law schools
in the leuted States was 51,015. By 1954 the number of students in law schools
ha.d delclmed to 89,565, a decline of 11,450. This decline is due to two things
primarily, First, the increase of the required amount of pre-legal education frogn;
2-years to 8. Secondly, selective service. A high school student graduating from
high Sf’_‘hOO] today, who plans to be a lawyer, must have 3 ):ears of pre-legal
ed'u'catlon in a university, He must have 3 vears in law school, and EI;rearsgin
military service. There are fewer who are willing to spend thi; long time, and

that, I think, is what h ine i
S wh as caused the decline in the number of students in the

We can see this in another way. The demand for graduates is much greater
th:m_ it vsed to be. We have representatives of the J. A. C. branches of the various
Services coming to the law school to recruit men. It used to be that unless yo
:lrrere acquainted with the President of the United States you couldn’t get 1):1t1¢;
g;ieih;ﬁé (t3.l Now .they are recruifing. The same is true of the various federal
& ntal agencies. The result is that today’s placement is no problem. How-
¢, most of the students would still rather practice law than go into any of th
services, and most of them do want to practice law, g )
There is ne tuition
of Idahg, Nonetheless,
of Idaho, many of the

at the University of Idaho College of Law for residents
although in that sense the costs are low at the University

students have to support th 1 i i

W pport themselves, in whole or in part,

wlfic:n;;c at 1t_he Ia‘rv school no scholarships, and we have’ only one cash p?ize
S 53 8100 prize offered by a title company. I was glad to hear Presiden;t

will foc] “1:(1:3;] and state'the need for seholarships. We hope that some of you

o to conwribute funds for either scliolarships or cash prizes for

Thank you very much. {Applause)

(Recess for 5 minutes)

PRESIDE N ;
o SPenke;-I_' RANDALL: I am going to ask Bill Sullivan if he will introduce
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mesh, the sides, bottom, end top. There was a grou
hands outstretched o

ing

that this unusual group was 13
and experienced the pleasures ©
return to that glorious spo

to

have earned. I have spoken in a nu
States, and I can say to YO

south.
pleasure of meeting indicate

score, either.

if

certainly liguid. I might sa

I

them, 1 won't mention their names. But th
_I say driving, bu
realized he was piloting, not driving—said,
while to open the garage
Twin Falls to Sun Valley in
is a sign, as reporte
to read itl (Laughter)

back by the time he finished talking, But, we enj
is why your president, commissioners,
needed a little stimulation last nightl

of the people feel that it involves a major physical eff
center a half a mile from home, and a rea
York City, 90 miles away! When 2 couple of your mem
up at Twin Talls, we were d

what distressed that these men §
tance of 85 miles each way simply o pick us up. We had made arrangements
to rent a car and drive here through the badlands,

brush, and all the natural beauty here.
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p of people in there, with

I might point
just look- D out to you that after all we arve all cut from the sa 1d
me mold,

E h b'l] [+ dO
1w ea 13 p > us g T Q h
In EL’OI experience. and some (]J s gct more of it [aj thers.

downcast. He asked his angel guide who they were. It was explained to him
de up of folks from Tdaho, who having explored

f the heavenly ares, had now petitioned for a
i on earth, the State of Idaho.

1 should like to thank yvou for the courtesics that have thus far heen extended
us, far and above what we are entitled to, and far and above that which we
mber of jurisdictions taroughout these United
n that you folks outdo the vaunted hospitality of the
4 the beautiful women I had the

concerned about on that

Now, John an i
®m ggt anxio;]s io?rfn:etry good friends, and have been through this bef:
short, but I assure him I w'uo ?lt dOwn,. and make every effort for me to b
R e oF commen tl ;xtf.down in plenty of time for him to have S}L']f ft'hls
much more time tl 1 i ind that generally the defendant 't give you
han that without repeating themselves (Laughtei)cant give you

1 suggest to you that in the hist

derelict in our i . story of our profession w
jilon)ems e on I the homling. of eeesomsl 1o Pl'OfessionetBa‘::?ld}zee? goy
will he any disagreemeni 1_?’;1 ?ng of personal injury cases. 1 dom’t tr;;lidththe
school, the emphasis ha “;lt the proposition that in law school and 1t f ke
law students how to d tS aways been placed on property values, W out of Jaw
B iorent Tel)lacemenet erémne fiallnages, to property; damages tc; maghFeHCh our
cost of pr:)ducr:icm ov ,h eén'ecmuon: loss of use, productive capacity H:iery_ and
B ks A ]er ead, markup, sales—all thosc things we teach ccrease,
Who teaches him t]iatagqyer’ Wh?ther he be young or old, about h;mazur :Il'nen.
B oy and e workllng man’s capital, his inventory, hi va ues?
Oh, I know t]lere‘ére aezo";“d Lmud. A. machine can be feplace(’i }‘; C;:I;lmpmerit,
us are indispensable. II_)IOWP: W .0. say yog can always get aIlOther, nan alg can't.
R -m. e ver, if our principles and our belicfs are c. one of
munity, by the :fq‘mi] eplaceable loss has been suffered by socie borreCt’ s
g amily, and the man, when a man has been put t;.;t Y{ t;:e com-
ol husiness,

hizs been
prevented from earni T,
recluced., earning his living, or his carning capacity has heen

The handsome men in your association an
that you have nothing to be

T,ast night's efforts to make John and me feel at home might suggest that
I were to speak like a banker, at least if the Idaho bar is not solvent, but it is
y that we necded that, In our section of the country—
east as you can get—a majority
ort to drive to 8 shopping
lly large adventure is to go to New
bers picked John and me
elighted at the courtesy extended. We were some-

hould have been put out to travel this vast dis-

guess you consider Philadelphia almost as far

lava, cactus bushes, or sage:

Today the i
personal injury case i
are living in a mechani case constitutes the vast bulk of our litigati
We httve seen th‘zec'{;t'rilzed civilization. Millions of potential cla:]i:'nlslt;gr?: G-
of dollars of huildin eopi_l‘lent xlaflmammoth insurance enterprizes, owni ¢ y'esfrly.
dieds of thousand gs[, with million-dollar advertising programs )andmng il
ancls 3 : .

iy gt Un‘ijtcdlostsat;n tthdat 1_ndustr}'- Much of the i;vesmlﬁin);a}[;?t;
m B : s today is in the hands of i . .
them to Echeen outstandingly successful, and may th ormte be 3 eeiet B

i able to pay our verdicts. I think I‘i'] ey always be. T always like
i w.d:}hbe;ng of our country, is irrevocabl t'et success of our country, the
o industry, and ; J y interwoven in the e
10 e public as fiduc!il'ir'l \lxant lthem to be successful. Yet the a:uccess of of
- oretary, folt upon 1 ook M=l ¢ arics handling funds affected b bh y are answerab g
(Laughter) ; 1 or a specific purpose. The premiuin? 12}1]1 thc trust, funds which

) g e povernge agoreg: at you a

that we are so presumptuous as to feel that we aré "y ' the ls'suredk:gll;i% l:: aa.gufge fund, and it is paid not OHIYHC.EOI'I tﬁiy fOr
o from here ey more P telligent than you came. sl technology. paid for the protection of the injured victim ogpogl-'
than you camc. Therc may be a nurber O 4
e T don't know how many plaint
¢ defendant’s lawyes

he audience and I don’t want to embarrass
e young man who was driving the ear

¢ what 1 really mean is flying, although I don’t know that he
“Hell, we don’t consider it worth-

doors unless we have to go 050 miles.” e drove us from
&7 minutes flat. I clocked it. I clocked it. If there
d to me, that said “Monotonous. ain’t it,” T didn’t get & chance

Since the young men might be in t

he was talking of what was five miles
oyed it, and yet 1 imagine that
ing at us that we

‘When he described the lava formations,

1 wouldn’t like you to feel
the oracles, and you will go aw
You may go away more angry
that I say with which you will disagree, becaus
lawyers there are in Idaho. T know

1t 35 unforlunate that so many good m
ever, maybe L can help to open a new vista to some of you, sO you can TeaH

that there are green pastures on the other side, too. 1 realize there aré HEx
among you who Are much more experienced, learned, and effective, than L 3
exchange of views by members of our profession from different jurisdictions
pot help but be of interest, stimulating, and helpful in solving problems ?E

interest which require thoughtful consideration and which demand splution-

not ask that you agree with the thoughts that I express. Y do hope for a €
arnount of recephivity and objective consideration on your part.

- | “’ h rgsnrded a
bl I make th;g‘:ﬁ?” If I be charged with being a radical
_ themselves, ot Feds lc lem]ents, let me point cut to you that the i o sl
[ _-I'.ht R Viraiice .0 a]e.t, have begun to recognize their obl atllnsurance
of that publicat;c,:; f)umal, flhe bible of the insurance ingd lc:;l to' th
| West Coast—at le:a]s'ltl ]a - ﬂftl‘c].e by a gentleman in charge L:f lif;[;};ita
L © insurance \lelle 2 charge before he wrote this arti 11 1
W Uperations on the : P.anles operate on the laws of great n ﬁe
' unfortunate fe'“,‘lvil‘jl‘ges resulting therefrom. They collelclin{-rels,
¥ thelr policy holders.” his makes the inswance companies trustgg;

- e, and they have

an obligation to see that people who are lLurt
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who are victims and casualties of this mechanized, advanced civilization of ours,
by which we have attained the high standard of living which we enjoy, are
reasonably compensated.

In a book which was written by an outstanding casualty company man, Patrick

MacGerrick, a book on how to handle casualty claims, how to investigate them—

not a law book, but really a service book and a very good one~he sets forth many

principles for agents to follow. That bock was reviewed by the New York County

i Bar Bulletin, which review stated, “This book maintains the thesis that the prime

objective of casualty companjes is promptly to arrange a fair settlement of just

claims to effect a compromise of questionable lability cases, and to avoid costly
litigation with its uncertain results,”

These are eomments of people on the insurance side, and I am glad they have
come to realize their public responsibilities.

There is also another practical consideration. Whenever a man is hurt, there
is damage to his productive capacity, and somebody has to pay the bill. It can
be society, the community. It suffered a loss in its productive facilities. There
are medical bills, maintenance of the family, and who is going to pay that bill?
Is it going to be by relief from tax money yvou and I pay for governmental func-
tious, or is it going to be paid by the tort-feasor from the fund which has been
established for that purpose? Think it over, and see if fairness, logie, and reason
don’t require that this man be adeguately compensated from these funds which
were created for that specific purpose.

The attorney who represents clients with personal injury claims has to be a
very diverse individual. I would like to say to you gentlemen who are on the
defendant’s side, not to look unkindly upon us. We are necessary—mayhe a
necessary evil, you may believe. If it be evil to have helped establish your worth,
to have helped to increase your income, then we are a necessary evil. If it be
evil to have helped to liberalize the law, and to have helped to increase our
standard of living and our standard of wvalues, we are a necessary evil, I say to
you that there are many communities in these United States in which there is no
vigorous, aggressive, plaintiff’s lawyer, in which defendant’s counsel are regarded
by their clients, the underwriters, the insurance companies, as necessary evils be-
cause they have to have legal representation, and as not worth a fair fee. We
are helping to overcome that helief on the part of the insurance companies, be-
cause if they get clipped two or three times by substantial verdicts, they come to
realize that it is desirable to have good, competent, efficient, vigorous men as
company’s counsel, and they find that good men cost money, and it pays them
to pay good fees to men who give them good representation, if they need good
representation. They do not need good representation if you do not have an
aggressive plaintiff’s bar. Justice is obtained vuder our system hy having vigorous,
competent arguments on both sides, and we do a disservice to the community and
to owr counltry and to our system of law if there is an overbalance on one side or
the other.

The plaintiff’s attorney has to be a man who is dedicated, a man who is
intense, a man who has a relish for the ordeal of combat, and who doesn’t shrink
from rolling around in the gutter of the law, if it be conducied on that low level,
and if it be necessary. He must be a man who has an appreciation of human
values, a sensitivity, a recognition that the greatest natural resource of these United
States is our human beings, without which all the other elemental resources of
nature would be of little value. He has to be a man of intellectual integrity, a

IDAHO STA1 £ BAR PROCEEDINGS 21

man whose desire to win a case must not becloud the basic proposition that our
sy#ez:n of government by law requires the establishment and development of
principles of wide application which will result in the rost good for the greatest
number of people. He has to help maintain confidence in and respect for our
system of law, and our judges. Ife has to know the law, the procedural rules
reg%\r'dlng the application of the law and the development of facts. He has t b ’
untiring in his energy and his willingness to work to seek out tI;e facts ang te
research the law. He has to have the kind of guts that keeps him going when eaor
after year he is frustrated by judges living in the 18th and 19th century m):fm

‘_3f whom regard the 20th century as unconstitutional. He must he willing ,to stay
in there and fight for what he thinks is good and right. He has to be an advocat;

He ha.s to resolve all doubts in favor of his client. His purpose is to secure
the maximum favorable result for his client, which the facts will allow and
support. If the law be wrong, and justice and equity indicate the law should b
changed, he has to take that case and try to change the law. In short ;e h :
to be a realist and yet a visionary. He must be an idealist with a ;ense gP

practical values. He has to be a vigorous i i
ac ' proponent and an aggressive fi
willing Lo compromise, exeept on principle. % iehten

. If you are w1se,.when suroming up to a jury, you don’t start talking about the
{acts .of your case right away, unless it is an open and shut proposition, in which
ease it would probably be settled. You have to condition the court anci the jur

so that they view your remarks in the light in which you want them to \}Jiefv,
tbfe remarks. I will admit that my remarks thus far have been to condition your
minds. Now I will get down to what we are going to talk about this afternoon).’ h

] W’elare talking about evaluating a personal injury casc, and the negotiations
or settlement of that case. May 1 say to you that the comments I am going to

make ave applicable whether we are talkin
g about a case wortl
or a hundred thousand dollars. 1 thousand dollas

) .I't'hink it unfortunate that the program is arranged so that the members of the
judiciary are engaged in another portion of the program at some other lace
It hars .been my experience that the judges have at least as much to learn e?s wé
prach.cmg members of the Bar, and sometimes more. It has been my unfortunat
experience to learn that on many occasions the elevation to the hench carri .
with it a set of blinders which prevent the judges from locking at any cases 051163
than those decided 50 years ago, and that the word remittitur is a nice woresl
and the word additur is a dirty word, and the word money, especially if the

verdict is much above what the
! . y make each year, has an astonishing ef thei
consideration of legal principles. ’ g effect on their

mlk“t’:egu:w? (:}a.rg t.ogether, in private session, talking shop, I think we should
grievance eo:z 1$axy the way we talk to each other. We don’t have to have
62 & high edml :f-:es l’fO take gripes to the court. We have to do our fighting
i }S nluca iona levell, and 2 h:gh eq.uitable level when we are in court,
e 0 reason why in an intimate discussion we shouldn’t try to educate
CﬂntinuingL IZ a];IStdas we try to -educate owrselves, There is no committee on
i oncf e ucah.on of th'e ;udg.'es’. We operate under the peculiar proposi-
B vy Sl)]/sulé_z;et to 1}:& a judge it is asst,lmed that you know everything that
matler of § wla ever know, and you don’t have to learn anything else. As a

act, you can forget everything you ever knew, because the lawyers

will tell yoy what i
tl i i j i i
e he law is, and you can either accept it or reject it, which-
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There are three general classifications of types of values in personal injury
cases. One is the pure value, which involves only a caleulation of the damage
which vour client has sustained, without any other consideration. A man is hurt.
He loses so much time from work. You are able to calculate a percentage of
damage, of impairment in the future. You know from reviewing records and
talking to doctors and to your client, and intimate members of his family, the extent
of the pain he has suffered. You know from your analysis of your client, having
talked to him, what his pain threshhold is, and whether that suffering to him has
been intense or minimal. You can determine by pure arithmetical calculations
what the pure value of that case is.

The second classification is the formal value. These are simply arbitrary
designations which I have created. The formal value relates to an objective applica-
tion to the facts of your case, the law which is applicable, which indicates from
a legal point of view, with the facts available, what the value of that case is.
It takes into the question liability, difficulties of proof, and other considerations.

The third type of value is the practical value. How much do you really think
you can get for your client? How much can you get and how much can you hold,
in view of the different personalities involved, both of parties and eounsel, the
attitude of the court and jury, and the many intangibles that go into the
resolution by a jury of the value of a case presented to them.

I might say to you that I can see no reason for the wide disparity based on
geographical differences that we see in our reported cases throughout the United
States. We have it in Pennsylvania. We can get $25,000 for a case in Philadelphia
for which we will be fortunate to get $10,000 in one of our adjoining counties,
whieh are classed as rural, or quasi-rural. Probably we would get no more than
$5,000 in a truly rural county, That is wrong. The cost of living in Idaho is not
appreciably different than the cost of living in Pennsylvania. Your clothes cost
the same. Your food costs the same. You pay about the same for gasoline and ail.
Your interest on loans and mortgages is the same. An arm off in Idaho is just as
disabling as an arm off in Pennsylvania. A man who can’t earn a living for his
family because he suffered a ruptured disc is in just as bad shape as the same
individual in Pennsylvauia. He has the same problems economically, and it is
worth the same amount of money. There will be differences based on differences
in thinking and philosophy in different areas of the country, but they shouldn’t
be as substantial as they are. A case that is worth $50,000 in Philadelphia, maybe
you eould only get $35,000 in Idaho, but you should get that much.

The elements of values in personal injury cases are not difficult to ealculate.
1 am not going to go into them in detail. You have them on the outline which I
prepared.

EVALUATION OF A PERSONAL INJURY CASE
AND SETTLEMENT NECOTIATIONS

A. EVALUATION

1. Elements of value

{a) Loss of earnings

(b) Medieal expense

{¢) Property damage

(d) Impairment of future earning power

{e) Pain and suffering—past, present and future
(f) Disfigurement and cosmetic impairment
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(g) Embarrassment, humiliation, inconvenience and deprivation of life’s
pleasures

(h) Loss of consortium

Determination of value

(a) Preparation sufficient to ascertain fullest possible extent of injuries and

damage,

{b) Extract complete and detailed information from client,

{¢) Sceure witnesses’ statements, supporting or neutralizing,

(d) Photographs of client, vehicles, equipment, scene,

{e) Examination of hospital records and medical review,

(£) Reports from technical experts.

. Inter-related nature of liabtlity and injuries as affecting value.

(a) Absolute liability
(b} Jury question on negligence and contributory negligence
(¢} Danger of non-suit or direeted verdict

(d) Effect of nature and extent of injuries and disability as related to (a),
(b}, and (c).

General considerations affecting value
(a) Identity and appesrance of counsel and parties
(b) Attitude of court
(e) Corporate or individual defendant
(d) Policy limits and financial responsibility of defendant
(e) Selection of forum and community attitudes
{type of jurors).

. Relationship of special damages to value

(a) Is there an evaluation formula such as “3x special damages”
(b) If so, bas sueh formula any validity or justification in logic, fairness or law,

. Effect of suit

(a) Start suit at earliest prasticable time

{b) Permits discovery procedures which should be used promptly and ex-
tensively

{¢} Maintain initiative—keep pressure on

- Effect of awards or settlements in comparable cases

{2) Figures in other cases in no way controlling
{b) Eaeh case must rest on its own facts, circurnstances and personalities
{c) Do not accept ceiling values

B, Necoriarions

. Best time to indtiate settlement discussion

{a) Before suit

{b) After suit and awaiting trial

{(e) At pre-trial eonference

(d) On court house steps or during trial

+ Best approach to start settlement discussion

{(a) Direct overture
(b) Earliest practicable and appropriate occasion
(e) Differences in dealing with counsel or insurance representatives.
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3. Conduct of the selilement conference
{a) Know your case and be completely prepared
{b) Dorninate fhe situation—be intense and vigorous
{e) Diseussion of theories
(d) Disclosure—factual material, medical reports
{e) Who broaches figure first—and in what amount
(f) Use of brochure presentation
(g) Follow-up of original discussion

g trial or after verdict

4. Settlement durin
e—Oor opponent’s

{a) Effect of collapse of your cas

(b} Fluctuating values
ave the elements of

The only two that 1 would like to mention in passing
pain and suffering,

impairment of future earning DOWET, and the following one,

past, present, and future.
Most of the big verdicts in cases cOme from impairment of future earning
power. 1t is a difficult proposition t0 calculate, sometimes. Let me put it to you
an injury and after he has been treated, and it i found he can return to .work,
he is ot $50 a week when he goes baek,
of lesser importance, and where he has
job for a year of t to trial, you can with justifica-
tion point out tO the court and jury, of opposing ¢0
and transposing that
inte dollars and cents, his earning power at that level, without considering
increases in standards of living and raises in salaries, his earning P
an impairment
of $2500 a year for the rest of Lis life, assuming also that your doctor will testify
that this is @ pexrmanent condition, Then it becomes a matter &

y of about 35 years, & working
expectancy of at least 25 to 80 yeals, and that is being conservative. 1f we accept
only for the purposé of argument the insurance state
to stop Wwor ial security, which is ridicuious—but if we

ears working expectancy and he suffered
s loss of $2500 a year, yo i
%67,000 or 465,000, You look at your tables on present value, and you find that
take 809 off and you come down to about $40,000 as his damage for impairment
of earning power in the future. There is no way ou earth the defendant can I¢ ite
before, and there ;5 nothing Wrong with him. There is no conceivable way 153
can refute the record testioony that since the time of the accident the man hi\»’iﬂ‘,
With regard to pain and suffering, that is always @ sub
elemens of damages, if there is substantial an
shock their conscience that a man who had lived for ten hours after the accits
for his estate oOr his personal representative an av
for pain and suffering of
a lot of pain and suffering. There is nobody who has a erystal ball who €
fair and one is unfaiz.

simply. 1f a man las been working and making $100 a week, and he suffers
disabled to the extent where he can g
perhaps to & job been working at that
wo by the time your case COMEs
unsel, that this man has
guffered a permanent damage of 50% of his earning powel,
ower has been
$5,000 a year and now he can only make $2500. He has suffered
f simple arithmetic.
If a man is 40 years old, he has a life expectanc
ment that everybody is going
accept the ar
u multiply that out, and you come out to something like
prescnt value over a period of 95 years would reduce it by about 80%, so you
that except by hringing in 2 Joctor saying this man is better off than he was
been able to earn more than half of what he made before.
Court of Appeal in the Sccond Circuit, a few years ago found that it did.
before he died had earned
$40,000, Tt didn’t shock their conscience. There
state ecategorically that one is

stantial and signifi.

d significant pain and suffering. 1
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I am happy to ha .
Bttty orors havevz ll;assed from my experience in a variety of
counsel, or the court. The ch more su'bstantial sense of humanyvol courts that
and having seen the disfi jurors, having heard the pain th alues than do
sfigurement and having realized the maneh:w]l; expgrienced
s been deprived

substantially of life’s pl
casures i
i, pleaswres in the future, will put a substantial val
ue on that

With regard to d -
ete;
in preparation and COmI;II::ng the v.alue of your case, it requires th
possihle extent of your clienlilrsepalratllon sufficiently to ascertain, for ya; yct>]u e?glage
knowledge of th : injuries and dainages. T ’ u, the fullest
e medical aspect of ges. That will involv
doctors and reviewi pect of your case, findi e mostly a
ing the hospital , linding out from the :
what the diagnosi Ll o records to learn whal yo . treating
o tl%e S;Z of }'lllS.COHdltIOn may be, what Coufseur J-Echent has experienced,
prognosis is, what he has to look forward tg 'tr(i}itmfent he under-
in the future,

As soon as you
get all of that informati
to your own satisfacti : information and as socon
of that case. It wil has suffered, you are abl ol, emotional,
ill be the pure value. It may not he thi E‘;riﬂfrmmﬁ the value
or the practical

ﬂh\ej 1 9]
.
V. owever, [01: the purpose Of d scussion aﬂ you Ilee(l to l(ll.OW 15 1€ re
3
r

Of course, 1
. I suggest that bef
extended your activiti _belore you engage in that di ;
witnesses, done e"e;yltisjnéo spike the delendant’s guns, to il;j;ssmn y]ou have
about you can pro you can to make sure that ’ ! neutralized his
ve, the tl ;

T Valuepthat th;i;oi must always have in mind Whenh;lgf, you are talking
tried un is a case that is goin ) are working to

less you can get for your client a fagir ris::])t be tried; and it is going to be

It is helpful i
pful in determini

o vour C;I;lemltngkthe value with regard to the practical
ﬁmt-other accidents he7 hzs EO\S' a}? the other information you C(?anva]l:e which
has heen ad, his past physi . about your

, the futn p physical conditi -
It is important that youre l;e had before this accident from 1:10an k1n§ of person
or if they won't su]_)pOrtgji t';']ltnesses statements in support of ygo {J.omt of view,
0 they are w , that you try to get ur client’s position
o orthle \ zet statements th i . '
ever photographs yosnj ltaz the defendant’s case. It is importaanttWiq]ll neutralize them
ve. If your client has a bad injury, all };a:—} )’Olil get what-
’ aged up, black

Py ] W W
b]tl& ct (:nlor photogmphs taken. hey are very persuasi e When the hol“e

3 sees them, these hi
e hideo
tnse counsel s « us scars and black
ays, “Don’ . ack and blue me .
, Don’t worry about these pictures, the gf;kj. E:ze;m if the
oesn’t look like

M_I L Aanymore % the jur i Cin way l()()ked lEtEI t
1y i ]ylsgigtoseeth i
at 1s the ay he
d he t}]l‘ll(‘
=]

£ e 'y d .EI'D
. Lﬂn m the start they know that those things won't hel
elp to reduce

is ’mpor
tant that
3% 1x indicated inyiil:e get reports from your technical experts, i
. case. You must have a full file tgerS s, if expert
upporl your

Tegard to the questi i

T uestion of liability as r
. hal.'w’ceir ;gsxlsiiﬂzrz}tlfm in eyaluating aetlat:j irtmoycc;lsrm :&GS, ot v
. E:P e ij.l;y ’verdlct you might get, and theorft's o e
i i bewee:nt);e clear the liability in the caselg:llfe o ot
youx me-]' e T forn‘nal value of your case ané the raotioa]
s 0% ttl:]ear liability case, then you should edpfﬂCtl_Cﬂl
¢ damages that yow client has suffefetzgmz:g

3
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that’s what you ought to get for your client, with maybe a few hucks off to save
the cost of trial, but not much.

For & number of general considerations: I am not sure whether in this state
you have the horrible proposition of contributory negligence destroying the plain-
tiff’s case. You do? You are just as benighted as we are in Pennsylvania. Some-
day you will have the rule of comparative negligence. We have had it before the
legislature. We are in the fortunate position where our legislature bas a great
number of lawyers in it. Sometimes the lawyers win and sometimes the farmers
win, Up to now, on that principle, the farmers have won. I hape that within
the next couple of years the lawyers win and we get the principle of comparative
negligence, which is a necessary liberalization of the law, and which is consonant
with equity and justice and fairness.

In determining the value of your case for the purpose of discussing it with your
opponent or making a recommendation to your client, you will consider the
question of contributory negligence on the part of your client, the danger of a
non-suit or directed verdict. That may cause a reduction of the practical value
in the case. It should not enter into your discussions, as we will hear later,

The general considerations affecting value relate to the tangibles and in-
tangibles in the case—the appearance of counsel, the conduct of counsel, the
ability of counsel. You know, from your experience, whether the man on the other
side is good, mediocre, or poor. You know from talking to your own client whether
he is an articulate, persuasive kind of person, or a fellow who looks like you
dragged him out of the gutter, gave him a shave and put a new sujt on him so he
could come to court, I might point out to you that if you have a client that looks
like Marilyn Monroe, your case is worth substantially more than if you have some-
body like the individual I mentioned before. Appearances do make a diflerence,
especially when jurors are human and are snsceptive to those influences.

The appearance of counsel is important. Yonr conduct in court, your attitude
toward the judge, your indication of the knowledge of your casc and the knowledge
of the law applicable, because that influences the jury. To the same extent, your
impression of the ability of opposing counsel on those aspects of the case is im-
portant. If he is a top-notch shot, you better be willing to take a few less bucks,
because Le will do a job on you in court. However, if he is a run-of-the-mill,
cheaply-paid insnrance lawyer, go give him a lacing and get $25,000 for the case
they should have settled for $7500—it will teach him a lesson,

If your client is a poor individual and the defendant is a corporation, you
are in much better shape than if the person defending has maybe $300,000 limits
but comes into court with the help of his counsel locking like an individual who
just got off relief or hopes to get on relief next week.

Policy limits are important. It is desirable to find out what the policy limits ave,
if you are going to invest a lot of time, energy, and money into the case. If you
have a case of very serious injury and hope to get $100,000 on the verdict, or a
$60,000 or $70,000 settlement, and the defendant has a $10,000 peolicy and is
financially irresponsible, you are going to waste a lot of time and money in getting
a verdict that is worthless because you can only collect $10,000 anyway, It is
desirable to find out about that at as early a date as you can.

The selection of the forum is important. I dont know how important it is
out here. It is important in our jurisdiction. It is important here, too, because you
have discovery in the Federal rules and you don’t have it vet in your state rules.
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You will ‘find out that John and I are not very wnuch in disagreement on the value
qf the discovery rules. It has heen proven to be of tremendous value to \;oth
s@es. I have come to believe—and my office was one of the early propeonents of
dfscovery rules, and got ourselves kicked around a little bit until we got tl

discovery rules in the situation where they should be, although they are still t:xe}

much limited~but in our late experi i i
perience, that discovery is more hel
defendant than it is to the plaintiff, g ° felpful 1o

In our cases, as scon as the complaint is filed, with the answer comes a notice
for an cral examination of our client, They find out everything they can about our
case before we have a chance to go to work on them. It is good that they do it
It is good, too, that we find out if we have & case or haven’t. I hope someday ym.;

will. have discovery. As long as you have it in the Federal courts, that is the more
desirable forum.

With regard to the relationship of special damages to value, such as medical
bills, damage to property, things of that nature, actual loss of earnings, as
demonstrated in the past, there used to be, when I first started practice an' in-
.:s‘ul'ance company formula. The insurance company representative used’to sa
Wllat are your specials?” We would say, “$100.” He would say, “O.X., we wili’i
give you 400 bucks.” “How do you arvive at that?” “Well \;re l’l"lu.ftipl)’ the
specials by 8 and add that to the specials and that’s the value c;f the case.” Some
olf'them multiplied by 3 and wouldn™t add it to the specials, That formuh.l propo-
sm?n, whether it be 3 times, 4, 5, or 10 times, has never been valid and is not
valid today. I believe it was accepted and used as an easy way out for arrivin
at the value of the pain and suffering that the victim hLad experienced. 1 point ongt{
that you can have a man who has received an amputation with onl); &500 worth
of special damages, and yet the case may be worth $50,000, on verdict or in
setlt]ement. You can have a case which involves a destruction’ of expensive oral
bridgework to a man who is in a high-income brackct, and who can afford to
pay a thousand dollars for a bridge that you or T might pay a hundred bucks for
l?c.cnuse the dentist treated him with loving hands and had a high standard o;
living himself. So you had a thousand dollars for the replacement of that bridge,

and the case might only be worth 2,000 b i
' K ucks. So, special damages
relation, necessarily, to the value of your case. ? s

I suggest that suit should be started at the earliest practicable time—as soon
g)sfyou havc? enough information which enables you to file an intelligent complaint
Yaue:l;zs:l,dmtthe ngera] preceedings your complaints are only notice proceedings‘.
Lo cs’artt su1t.. It'enable§ .}'(.)U'to get in quickly with discovery procedures.
ook you to mamteup the initiative, which you should maintain at all times.

, it enables you to bring your case inuch more quickly to trial if you cant do

anything in the way of settlement ient i i i
Rl Ca‘se' nt. Your client is entitled to that kind of aggressive

andItI Jssulf:pé;u: I]Jrop'omtion in the East, South, Middle-West, where I try cases,
e Co; also in the Far W:Ieslt, fqr the defendant’s representatives to laugh
iy oi in véuth 2 proposition involving a broker arm asking for $7500,
ey ir ’ ai] say, “Let’s talk about this thing sensibly. You know that
vl c]m}tetgnty worth 2750 bucks bere.” I don’t know where they get this
B éll_kputs a fleed value on broken arms, fractured skulls, discs,
s ym: = disz ke, There is no other case which can be controlling on the
TR persomliltlisfm'g‘ Iilach case must rest on the circumstances of that case,
e ; alities invo vecll. Obviously, there would never be any change if

0. We would still be settling cases and getting verdicts predicted on
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what cases were found to be worth in 1895. It is ridiculous. Each case is worth
what you have determined from yovs investagation, from your analysis, from the
various factors in the case--not what some other case last year or last month pro-
duced. In that case you might have had inexperienced counsel who in ignorance
sold his client down the river and only got $2750 for a ease that was worth $15,000.

With regard to negotiations, as Winchell and the other boys on the radio say,
“We have 30 seconds to beat the cloek,” but I will take a little more than that.
Settlement negotiations should be initiated as early, as soon as you are in a
position to make a proper evaluation of your case, and have done what is neces-
sary to get your case rolling. It is important to start those negotiations early,
because it takes quite awhile for the defendant, whether it be a self-insured,
corporate defendant, or an underwriter, an insurance company, to get conditioned
to what they are facing to determine what kind of reserve they have to put on it
If they are wise enough to do it they might want to discuss the case with their
counsel. It has been our experience that as the case develops, it increases in value.
A case that we might be willing to settle one month after we receive it for $5000,
after further investagation and development very often we find it is more properly
worth $7500 or $10,000. There is also the very practical consideration that the
more work counsel puts into the case, the more money he is entitled to get out
of it. If the insurance companies think that is heresy, that’s just toc bad. It is a
practical statement, a practical fact of life, that if you work harder you are en-
titled to more recompense. If they make you prove more facts in your case, that
makes your case more valuable, and make sure they pay for it. It takes the
insurancc company twice as long to leamn the facts of life as it docs an ordinary
human being,.

The best approach is the direct approach. The only thing which can weaken
your approach is to be inadequately prepared or adopt a defensive attitude or an
attitude of retreat. If you have a case which you think is worth money, the only
way you can get money is to ask for it. It is appropriate that you call defendant’s
counsel, and should have your discussion with defense counsel himself, and say,
“Say, John, how about sitting down and kicking this case around. Let’s explore a
Jittle bit and see if we can’t arrive at some mutual level on which damages might
be considered.”

You have to know your wman, All of you, as you work in your jurisdiction, get
to know the men with whom you have to deal, If you deal with insurance com-
pany representatives, you will get to know them. You will get to know if they are
one of the old, traditional hardheads, or if they are men with practical, realistic
minds realizing what the companies are faced with today. Generally, I find it
much better to deal with counsel, although we know a very great many
fine, outstanding insurance company representatives. Counsel, by and large, are
much more in touch with the realities of the situation. They know what they are
faced with in court. They know what might happen to their client. They also
know what might happen to themselves if their client is upset in having been hit
with a big verdict, because there may be other defense counsel that might like
to represent that same client—they have that in mind, too. You will learn your
man, his persenality, competency, ability, and the same for the others in your
jurisdiction. You will handle them in different ways, depending on how you rate
them and evaluate them.

At the settlement conference you have to be completely prepared. You can’t
go in off the cuff and expect to do a job., You have to know your case. You have
to know the law relating to the case. You should dominate the situation, You
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should be intensely vigorous. You believe in your client. You believe in his case
and you believe he is entitled to the sum you are going to ask for. I wouldn’t:
suggest that you discuss theories of law, It is not necessary for you to do it. Your
opponent is going to do it. When you get in there, sitting down with yolur op-
ponlent, you say, “Here’s the situation, John. I have a man who has two fractu:gs
up in the cervical area, who has a ruptured disc in the lumbar area, lost six months
from work, has medical bills of so much, hospital, loss of ea.ming; 50 mu‘ch went
back to work seven months later, two years later, whatever it may be can’t, make
the money he made before, has a permanent partial impairment of so’mueh went
through a lot of misery in the hospital and at home. I estimate his pai)n and
;uffermlg in lthis case ics1 worth conservatively $25,000, and the other damages, past
uvture impairment, reduced t g i i , ’
g Eo pay?”d to present values brings it up to $97,500. What are

You have done what you have to do. You have given him your value of the
case, an.d you hgve broken it down, so he can determine whether the value you
put on it is realistic and fair.

'Now, hfa is going to come back to you and say it is ridiculous. “What are we
doing, talking about the war debt, or the national economic picture, or are we
talking about this case.” Be calm. Don't let him get you ruffled. I’don’t know
if defense counsel go through this, but I am sure insurance company representa-
tivesl have a school in some cafe in some part of the United States where they:
receive these secret instructions on how to handle plaintiff's counsel. You must
Etugh uproariously at certain times. You must have certain expressions, like

Come down out of the sky.” Certain key words you have to use on pla;ntiff’s:
counsel to hring him down to realistic levels, Don’t wormy about them., We have
our sehools, too. '

‘i.’ou give him what you think the value of the case is, fairly and properly. Say
to _lurn, This is it. Now, what are you willing to pay.” If he says, “We are not
going to tell you. We are not willing to pay anything until we find out that
you hmie been restored to a normal state of mind and willing to talk about sensible
.flgures, you say, “0. K., I will see you in court.” He will call you up, because
if you are right, he knows that he is facing a possible verdict of $97,506 and he
also knows that you, being a practical man of experience, and having bills,to meet
too, and having a client who wants money and doesn’t want law, will take a Ioé
less than $97,500. But, the only way he can find out what you w1:11 take is to tell
vou what he thinks the value of the case is. Some day, before trial, he will tell
you what they are willing to pay—and if he doesn’t, try the case andjget $97.500
or get $12§,009, and then you won’t go tlrough that ordeal next time—or maybq;
the third time, if he js like a lot of insurance adjusters.
everﬁ[s:ii:’ ?:u mu?:l kno}»]v' your m?.n. If you know your man, you can disclose
R ]ghOt your1 ile, which deesn’t hurt you—favery&ling, like statements, medical
dad ev’e 1; r_hiog're\]lp 151, whatev'er I have that will support my case. I wilt show
AT ng..“ da slo ask him to show ine what he has to support his case. By
i hi)m et(\)vl ” o it. Of course, not anything that will demolish him. I wounldn’t
sl Dperaﬂ. you lfnow your man, ancf'l you are both fair and reasonable
T ak;m; e :?e 1101: a t1}(fals»0:ﬁ\l)16: au.d pr'actlcal level, realistic level, you should
B 0 s youo}?:v er, by engaging in a -plractlcal discovery operation, giving

i e to support your positon.

He js going
£ (o wan [ : . .
HonE Vesitate 1 t to talk about law, and if you have a clear liakility case

should he intere

ta]k' aboutl law. The weaker your case on liahility, the less you
sted in talking abont law. That relates to dominating the confer-
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ence, to handling the man in whatever way you know he can best be handled.
Of course, if your case is a stinker and the liability is bad, it may not be sensible
to discuss settlement at all. Tt may be sensible to go ahead and try it

If it is o case in which the law is dead set against you, unless you have an
opponent who knows that he is facing the dangerous possibility that you might
sncceed in getting the law changed, there would be no scnse in discussing it. If
he is that kind of intelligent, appreciative individual who knows that the law might
be changed, and a few new principles must he developed or a change in existing
law that would cost his company and another company several million dollars
every year, then he will want to talk to you about it, because he will know that
you have done it before, and he docsn’t want you to do it again at his expense,
hecause it is a hard thing for defense counsel to live down.
$50,000 to $100.000, it is frequently desirable to pre~

In a large case, worth
pare a brochure. Prepare a nice, neat booklet with pictures of your client, pictures
ing why your position is sonnd, a

of the scene, a short memorandum of law, indicat
staterment like an accountant’s statement, a financial statement, showing the dam-

age which brings you out to a figure of $187,500. Give your opponent two copies
of that. One he will have to send to the home office. They will get a look at that
thing, and if it is done propexly, and is & supportable, justifiable brochure, that
home office is going to he wortied, because they will know that they are facing
that possihility, and they will know that that is a case they should settle.

My last comment is with regard to whether you shouldl settle a case during
the mial or after a verdict. It is a matter of personal observation. I find it awfully
hard to settle a case during the trial. By the time we arrive at trial and 1 have

worked on the case and I have gotten myself steamed up, and fully in accord with

my client’s belief, believing, as a matter of fact, more than he does that he is
ife will

entitled to recover, and I am really enthusiastic about it figuring my wi

he able to get that mink coat now that she has been wanling these many yecars, I

am not interested in taking half what I think the case is now worth. I have to put

it to my client, and if that ool wants to take it, T have to take it, bnt if the evidence
is there, T would like to have the jury put the value on it.
Of course, I would never settle the case after a verdict unless the verdict was

for the defendant—then I am very Lappy to setile. If the verdict is for the plaintiff,
and the defendant says, after he has filed his motion for a new trial and all that,
“Now, we are going to gel a new wial. You have this stuff in there and that
should not have been in there, and if we don't get a new trial the judge is going
to cut it in half, and then when we appeal from the supreme court is going to cut
it in half again, how about taking 50% of the verdiet?” Our verdict is, uniformly,
that we want the verdiet given in court, with interest and costs, and if you can
{ind anything else there, we want that, too. If you maintain that position, and
being a lawyer requires that you be a busincssman, too, you will get a reputation
for being that kind of a hard-headed so and s0 ,that once you get a verdict you
want everything that verdict entitles you to, it will help you in settlements, it will
help you in getting the amount you recover in verdicts, and help your own wallets.

May 1 say now, ladies and gentlemer, that if you put proper values on your
cases, and if you get for your clients in settlement conferences a fajr return for
the damage that they suffered, you will not only be meeting your obligations &
2 member of this profession, to society, to your community, and to your client

but you will make a darned good living.
Thank you very much. { Applause)
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because of the numnber of claims they had to pay, the amount they had to pay,
the amount they had to pay in handling elaims, Perhaps they didn’t handle them
too well. Although that’s aside from the point, if they are losing money, they
are going to charge you more premiums.

If it is in the eomununity interest that a person should be adequately compensat-
ed for an injury to the extent that he should be generously and almost to the point
of excessively compensated, if it is possible to have such a situation, then let's have
it that way, and we simply pay a sufficient premium to cover it.

There is one interesting thing that Bill didn’t cover today, although he sort of
insinuated it. It's in his article. Strangely enough, I believe in law schools today,
from what I have heard from the younger fellows that come mto cur office, there
has developed a line of thought that the insurance company is really a pretty
nasty person who is interfering with a young attorney and even nore experienced
attorneys earning their livelihood. I don't think it is a fair thing at all. 1 don’t
believe that defense attorneys are cymical, or without proper community spirit.
I am going to try to give you an idea that might be a little bit different from the
old-timer’s experience. 1 wonder if we can’t arrive at soine very competent, fair,
and community-wise favorable approach to the claim business, if we do it this way.

1 am not going to go over the things that Bill Lorry referred to about prepara-
tion for trial and things of that type, because both sides ought to do the same
thing. I would like you to feel that I am aware of your local sitnation in the
State of Idaho, I know you have small county bars. I suspect that in dealing
with all types of negotiations, there is an informality almost to the point of over-
simplification. You perhaps have a hesitancy to take the aggressive atlitude that
Bill Lorry takes in discussing a case, which is to be expected in a larger metro-
politan area. You perhaps feel that some of your best friends may think that you
are getting a little too aggressive, and you are pressing too much, so there ig
going to be some talk about it. Perhaps you hesitate to do it. You know that you
have an opponent that has to live in the same small community with you, who is
going to lose faee if there is an adverse result, and that he is never going to forget
it, probably.

But again, getting back to Bill Lorry’s attitude, whether you are for the plaintiff
or the defendant, you still have to bear in mind that you are representing a client,
and that you have a sworn duty, a professional duly to represent that client to the
best of your ability. So, as I suggested earlier, it comes back to, how do you
arrive at the same end without making too many bad friends?P

Sheould settlement be discussed? I am going to skip over some of these pretty
quickly., There is an old-fashioned idea that still persists to a certain extent that
you play all your cards close to your vest, nobody makes a move, and that you
have to look for an opportunity, where through some mutual friend you drop some
very light suggestion, or indirect suggestion, that you might possibly be interested
in talking about the case. I think we have all reached the point, whether it is in
Idaho, in a rural section or in Boise, where there is an advantage in getting things
done. Certainly a settlement is something that should be discussed. Every case
has some value, if it is one or a million dollars. If anything has a value, there is
something to talk about, whether you arrive at a conclusion or mot. I think you
always have to bear in mind that a settlement is a serviee to your client, and
certainly your client should be the one most in your views at all times, not some-
where in the background until some time when the case is concluded.

I say that very seriously, because I don’t believe you can represent a chient
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the probing and the imagination of a very competent investigator. Sometimes it
ig just the reverse. There is a weakness in the statement, or you have an opinion
that your defense isn’t so good. Here a fine, honest, straightforward looking
fellow comes in, whether a truck driver or a business man, and right away you
feel that here is a man who can actually sell a bill of goods to that jury no matter
how seriously the claim might be that the plaintiff puts forth, no matter what the
plaintiff maintains as being the situation surrounding the accident. So, I think
we are badly handicapped if we handle a file for six months or a year cr two
until a case comes to trial, and we haven’t the slightest idea what our plaintiff or
our witnesses look like. Yet we are trying to pul values on our case, and trying
to settle them, and trying to arguc about face values and so forth.

h to do with it, as in the course of discoveries the

1 think discovery has muc
partes are brought in for examination, and both sides talk to their people there at

the examination. Both sides learn early the personalities of the persons who are
going to try to give you the business at the trial.

The professional status, employment of the perso, type of injury, extent and
character of the disability, all play a part. Certainly the extent of disability varies.
A 50% disability could be largely unimportant from a functional standpoint,
whereas a 10% disability of a different type or & different occupation could be a
very, very serious thing. Again, the mere fact that there is a certain percentage of
disability isn’t the establishing factor just in itself,

Again, who is counsel? 1 don’t have to tell you or any group of lawyers that
who the attorney is in the case makes a terrific amount of difference. You know
everything about him, whether he has any ahility, whether he will try a case, and
if be tries the case, how well will he dof Is he sloppy? Is he interested? Does
he do a bang-up joh? Does he fight hard? Does he want to get right into the
case? Does he have a commercial practice with just a few accident casesP All
sorts of things like that figure . If you know your mam, just as Bill Lorry said
on his side, it has some pereentage value or some percentage effect upon the
value of the case, and is something that we automatically take into consideration
when we fry to arrive at 2 figure and advise our clients.

gets pretty much into what we have said already.

Who is your defendant? That
There is the appearanee, apparent station in life,

There is this corporate business.
ete.

When you get down to value, the elements of value have been set forth in
some detail to you. What every defendant’s attorney does is consider the various
elements in a general sense, the lability, the speeial damages, the disability, past,

h do you have to concede on liability and disability,

present, and future; how mue
and how much strength is there to your defense on the medical end of the case

when it comes to that.

Now, don’t get the wrong idea. We are both talking about a case as if every
case ought to be settled for a fairly qubstantial figure, but the subjeet here is
seftlement. We are simply stating that a case is worth a hundred cents on the
dollar, according to Bill's view or my view of it—or is it worth something down

o 11%. So, we are just talking about what figure does the defense caleulate is
the full or outside value of the claim.
That's what Bill Lorry did when he added up what he took as all the indiv

elements and put a figure on cach one, reduced it to its present value, an
forth. That might be considered the full or outside value of the case. Then,

idual
d so
how
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settlement talk, at least, that can compensate him for it. I have seen judges use
anywhere from $50 to $100 a week in computing what pain and suffering should
be worth. Now “worth” is talking about total disability, the period of total dis-
ability, and necessarily, beyond that, if there is a declining pain and suffering,
it should be less.

Who can say that anybody's pain and suffering is worth $5 or $50 or $100,
but-you do try to get some sort of a formula that all know of, whether we believe
in it or not, and use that in arriving at a settlement figure.

The other subject seems to be, “When and how should a discussion be opened?”
I have already made some reference to that, and I don’t believe this cat-and-
mouse approach iIs worth anything. I don’t think it is used very frequently,
because the insurance companies have perbaps eliminated that approach by
stepping in immedately and following up very strongly on what are your specials,
the breakdown, and what do you want. That is done immediately. If that is
their attitude, what's the sense of the plaintiff sitting back and being coy and
waiting for somebody to call him up. As Bill Lorry said here, or has said before,
there is no lack of interest on their part to discuss claims, because that’s their job.
The same insurance companies' boys by to work out what is, from their standpoint,
the best end result that can be obtained. That’s as I said before, it should be early.

Who should make the first moveP You may find out, on the first approach,
that you are dealing with a man who is dedicated to his case, and he just sounds
so convinced to you that perhaps there is not much sense in talking further about
it, so it might be a good idea to let him sit back in the corner with his very fine
case and wait until some later date to talk about it. I don’t believe it is a sign
of weakness to be the first one to broach the subject of settlement, and I cer-
tainly don’t think you have to do it through an intermediary or wait for some
propitious moment to bring it up out of the blue, as by saying, “Oh, by the way,
you have such and such a case.” I think it is a lot of nonsense,

You can’t give the impression of being weak or overly anxious to settle if
your office has the reputation of trying cases. I know that’s what we try to do in
our office. We try to be just as courteous and considerate as we possibly can,
but we know that we have four fellows who can try cases very well, that we get
paid for trying cases—we can’t try all our cases any more than plaintiff’s lawyers
can try all theirs, so you ought to kill this idea that you wcaken your position
by bringing it up. What we try to do is tell the attorney, if he doesn't know it
elready, that we would like to have the information, that we have to write an
opinion, or we have to talk to our client about the case, That’s absolutely 100%
true. We try to get, as early as possible, all the information we can about the

case.

Bill Lorry or any other plaintiff's lawyer ought to know that what he thinks
about the case should be a very important part of the complete material that I
get together in an effort to evaluate for my client as accurately as possible that
particular case. I think most of them know it, and most of them are pretty
cooperative, although I find that in Philadelphia, certain offices don’t want to be
bothered with going over a case so far in advance of trial, so we do have to wait
until shortly before trial before we get it. That's their responsibility if they want
to do business that way.

Here is a thing that may come up out here, and it probably does. Some fellow
calls up on the phone and tells you all about his case and how good it is, and
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Bill Lorry tells me that down in Atlanta, John MacDonald and he were putting
on this discussion, and Bill was saying that you have to dominate the situation,
have to be aggressive. John MacDonald got up and said more or less the same
thing, and somebody in the audience wondered what happened when both got up
and start acting that way. But nevertheless, try to hold your own, be businesslike
about it, and try to keep your thinking on soine sort of a sensible basis.

There was a reference to who is buying and who is selling. That’s something
1 can never understand. I know one company that tells its claims managers when
they come down for a convention that you are selling money. 1 have asked a
couple of times what he means when he says that you are selling money. I always
thought the better position was that you werc a buyer of the case. But whichever
one it is, it is a negotiating proposition, whether the plaintiff is selling or the
plaintiff is buying,

One of the most imporlant things in a settlement negotiation is to try to
keep the subject open. It is awfully easy to receive a low offer if you are for the
plaintiff, or an unreasonably high demand if you are for the defendant. At least,
you think it is. You get angry or say something that ends the discussion right then
and there. Y don’t believe it is good business, and I don't think it is a good
job: for your client to act in that fashion. You ought to handle it the same as
you would any other business transaction. Suppose it is a real estate deal. The
chances are you wouldn't walk out on a man if you wanted to buy the property.
If you had some mild interest in it you would try to keep the thing open and
say, “Well, we will come back another day and talk about it further.”

I know that even today in Philadelphia, and it is probably standard all over
the country, the situation does exist that Bill Lorry refers to. You give a claims
manager a figure, and he either whistles or he uses the expressions that have been
referred to, and the first thing you know, you are talking about thieves and fakers
and what not, and it is just a common line of chatter that I don’t think belongs
in the business. We certainly try to keep it out of the conversations in our office.
We disagree mildly. We suggest that it is way beyond what we thought it was
worth, but we keep the thing open, and keep working away at it particularly if
it is a case that we do want to settle,

Finally on the eonduct of settlement negotiations. Bill Lorry gives you a
figure of $75,000. He has a breakdown. As I said before, that’s his top figure.
If you are for the defendant, it's probably a hundred to one that you shouldn’t
make an offer against that figure. Now, the idea is to try to get some more reason-
able approach, at least from your point of view, toward a settlement. So what
do you say to the plaintiff’s attorney in order to do it? You know in the first place
that that’s the top figure on the case. e has exhausted his ingenuity and imagina-
tion in order to get at it. It is perfectly reasonable to say, “Well, that’s a nice,
round figure, and maybe someday juries will give figures like that, but we are
talking settlement. What do you think is a fair fizure from a settlement stand-
point?™ You don't ask him for his rock-bottom figure. A fellow gives you a
rock-bottom figure, and you know it is not a rock-bottom figure. It embarrasses
him to try to get hin lower after that, You try to get him down to a more reason-
able approach.

On that first occasion you try to get him down to a more reasonable basis,
if that is possible, and then you tell him you will talk to him later. The plaintiff
aud the defendant 2ttomeys should have a plan of negotiation. In other words,
you don’t shoot the works—none of us do. When you are talking about a case

——
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fight and something we have to have in mind when we are settling cases.: Perhaps
both sides may need the help of the court, 1 have an insurance company that
won't follow my judgment; the plaintiff won't follow that of his attorney. Tt is
possible that the court can be a real aid in determining that disagreement which

both sides can't straighten out by themselves.

There are cases, of course, where there is a disagreement which is honest and
friendly, but so fixed that nothing can be done about it without going to trial.
I am never impressed by Bill Lorry's statement that you become so wrapped up
in a case that you just hate like the dickens to let go of it It looks good, and
what not. There has never been a case that—very few cases, let’s say it that way—
that are that good. I don’t think that Bill Lorry or myself can forget that a
trial isn’t for the purpose of demonstrating our professional ability, or getting some
advertising, making ourselves a bigshot with the Bar, or anything else. We are
in there representing our clients. If something that occurs at any stage, whether
on the eve of trial or while the jury is out deliberating, that dictates that there
should be some change in position, it ought to be given the sane consideration
that would be given hefore trial. I don’t see how it can work any differently.
TFrequently a case goes to trial before one side can demonstrate to the other
that there are certain strengths or weaknesses in the case, so again I say il serves
no useful purpose, if that position has changed, to go ahead and take the courl’s
still subject your client to that risk that always exists in

time, your own time, and
practical, well-trained attorneys, you

the trial of cases hefore juries. As sensible,
have to look at the figures euch time they come up.

One final thing. You exchange information, under our practice. You get
You get medical reports. You may get a complete Bbrochure, It is
very intercsting. Let's take an unusual case, because sometimes we talk about these
cases for illustration only, because I know those big cases are uncommon in
Philadelphia and they are uncommon here. Assume that you have a case where
a family doctor, some hospitalization, and some specialists are involved. The
plaintiff has perhaps gotten one or two additional specialists. There are written
reports from all of them. On my side I have had two or three examinations. There
is all that information. Bl Lomy's report shows that this man has a total,
permanent disability. Let’s assume it is a type of injury and condition which lends
itself to some difference of opinion among the medical fraternity. I have reports
by equally competent persons which gives some modified view of it. That might
ook like a stalemate or it might look like you just discount the thing on some
basis. I believe you can feel sure in your mind, however, that the competent
plaintiff’s attorney has talked to the doctors, that he has told them what he needs
the report for, that he has suggested that they don’t pull their punches, and he
has gotten the most favorable view of the case that can be obtained. Now, 1
think a doctor that represents a plairitiff should give that plaintiff every reason-
able break where there is an even weighing of the opinion to be given. I think
it is perfectly fair, and the defendant’s doctor would be doing the same thing. So,
you don’t have 2 barrier there which causes the two ends of the world to stay

just where they are.

statcrments.

1 have often said, not with a sneering laugh, but with a more or less factitious
lock, “I have seen your neurologist Joe Yett’s reports for 25 years. I think he is
the most practical man in the neuropsychiatric field. He knows just exactly what
this report was for, You go back and tell him that so and so, my expert, said this,
that, or the other thing, and have a little heart-to-heart talk, if you haven't done

it already, and find out just how strong it is, or just what is the absolute, uw

He said, “The
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further, and he wanted to know about Chicago and the Middle-West. 1 began to
realize after awhile that he wasn't pulling my leg, that he was going to the Middle-
West, aud he was astounded by the time he got to Pittshurgh and he hadn’t seen

any change in the people.

When I came out here I realized that you have just as good lawyers as we
have iu Philadelphia, that you are doing just as good job for your clients, and the
only purpose of coming out here is to exchange ideas. I go to N.A.C.C.A. meet-
ings, practically all the institute courses, and I go to any seminar they have in
Philadelphia. Sometimes you learn something and sometimes you learn nothing,
but it does stimulate your thought. While these fellows are talking you begin to think
about your own experiences, and you realize he is not telling you anything new,
but things you have forgotten. So if these meetings have stimulated your interest,
perhaps given you a new assertiveness, set some New goal, such as that $50,000
verdict everyone is always talking about, then I fecl it was a worthwhile job to
come out here and talk to you. { Applause)

ME. LORRY: I am not going to take your time by making a rebuttal, although
the plaintiff is usually entitled to a rebuttal. I think you have learned from hearing
John that we don't have too much trouble. John is the unusual type of defendant’s
attorney. We don’t get many good, big verdicts against John, because he is srnart
enough to settle his cases, and we know we try to settle those in which we know
he will knock our brains out.

You have been given mimeographed material containing three lhypothetical
cases. 1 wish that tonight you will read that over, and arrive at some tentative
evaluation yourself. Tomorrow John and I are going to give you our ideas of
the value of those three cases.

I did want to mention that a member of the judiciary came in while John was
talking. I didn’t think the word would get out to them so quickly that comments
were made about them and they had better send a spy to see what these Phila-
delphia lawyers say about judges. I can assure you, Judge, it was all complimentary

{ Laughter)

—and anything that was not entirely favorable did not relate to the judiciary in
this jurisdiction, even though they are completely wreng on their ideas on re-

mittiturs.

I don't know if you have a large volume of personal injury cases, but to those
of you who do I would like to suggest that in offices where we handle a large
number of them we have found it highly desirable to use forms for different
parts of the case. For instance, we use a form for original interviews, designe
so that the lawyer who is interviewing a client will not overlook some necessary
piece of information he wishes he had gotten. We have forms for arriving at
settlement calenlations, Many of defendant’s firms in Philadelphia bave our forms,
because we have no hesitation with men Like John MecDevitt in saying, “Here's the
form, and here’s the way we arrived at the figures.” The forms are very helpful

if you have a large volume of work.
I did want to say, not in the nature of defense, but in the way of explanatimf.‘

that I may have indicated to you that I have a slightly astigmatic view of insurance
companies, I did point out to you that they are good institutions. Thank Go

they are successful, and they can pay verdicts.

I do get somewhat steamed up on oecasion at the actions of the insurance
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John, do you have any comments on that with regard to how little money you
pay a housewife? (Laughter)

MR. McDEVITT: I agree with Bill, it is a problem.

MR. LORRY: I do want to make this comment to you. John made a state-
ment about excessive awards. There is no such thing as an excessive award
returned by a jury, if the judge has done his job, and if trial counsel has done
a good job, because if counsel has produced evidence which is properly admissible,
and if the judge has ruled out evidence which would not be properly admissible,
then under our system of law, the jury, as finders of the facts, has the right to
determine what facts should be accepted and what facts should be rejected. The
jury, having no more of a crystal ball than either counsel or the judiciary, is the
body required to place values on intangibles such as pain and suffering.

I do say that as a practical matter, if you don’t pay your judges enough money.
and you don’t in Idaho, you cannot criticize the court for having their economic
thinking on a low level, because you have made it s0 as a necessary result from
not paying them enough money.

I have heard judges say in pretrial discussions, where our judges in Phila-
delphia try to settle cases if it can be done, “By golly, you are asking $60,000 for
a man that makes $75 a week. Do you know I have to work for five years to make
$60,0007” That indicates what influences that judge’s thinking,

Judges are no less human (I hope)} than we lawyers, and they will be influenced
by those considerations. If the trial judge has done his job, and counsel have tried
the case properly, the return the jury makes is not an excessive award, and the
courts have no right, no propriety, in reducing that award, unless they find that
the trial judge erred in admitting evidence or failing to do something that should
have been done if counsel went off the deep end in an appeal to sympathy,
passion, or some other matter,

MR. RANDALL: Any other questions that you would like to ask either one of
these gentlemen? If not, thank you, Mr. Lorry and Mr. McDevitt. We will see you
tomorrow. The meeting is adjourned. ( Applause)

. JULY 13, 1956
PRESIDENT RANDALL: As announced yesterday, we are going to have
a drawing for a prize. We are going to offer this morning a three-volume set of
Cowdery’s Forms, Legal and Business. I am going to ask Ina Mae Wheeler if she
will come up and draw the lucky number. No. 33. No. 63. Emerson Stickels
is the winner of our first prize,

Mr. Lorry and Mr. McDevitt were both introduced to you yesterday, and I
am not going to take the time to again have them introduced, I am going to
turn the meeting over again to Mr. Lorry.

MR, LORRY: Good morning, I am glad to see that the virile, western, out
door members of the Idaho Bar are just as seriously affected by late hours as we
from the Eastl We had to get up.

We are going to victimize you this morning by subjecting you to our comments
with regard to preparation and trial of a civil action. I should like to make a few
general comments first, to submit to you my feeling with regard to some of the
problems you have presented to you when you represent a plaintiff in a peISODfiJ
injury action.
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seems to be inequitable—if your courts are still guided and influenced by either
procedural requirements or substantive law, which was good a hundred years agao
but which should have no application today, it is your responsibility to try to
effect a change.

I know that in most instances it has to be done through the legislature, and
you folks have the unfortunate sitvation of having in the main a farmer legislature,
Of course, that should be the subject for another private discussion among you,
because I think it is most unfortunate for a state, for any community, if there
aren’t a great number of members of the bar in the legislature to give them the
benefit of their experience, training, advice.

There are many changes that should be made in all our states, and they will
vever come about unless counsel develop the need, show the public the need for
those changes, and create the abmosphere so that legislators will be receptive and
know what should be done.

It is the tial lawyer, ladies and gentlemen, who hammers out the law, both
on the defendant’s and plaintiff's side. Until recent years I believe trial lawyers
were generally regarded as on the lower echelon of respect in the profession. They
were the ditch diggers of the profession, the fellows who struggled in the gutter,
the men who brawled, the men who didn't completely act as lawwyers should act,
because sometimes they yelled at each other, and sometimes they were nasty and
mean. Those lawyers who either through fear of entering the arena, or desired
not to have their hands dirtied, but had a nice office practice, maybe because
they had inherited a nice office practice and their fathers or uncles were on the
boards of several industrial concerns or owned a couple of banks, didn’t have to
2o to court, and used to give the impression that rial lawyers didnt deserve the
kind of respect that the top grade office men did, I think that is changed, and
it is us trial lawyers, by and large, who develop the law and make possible for
the man in the office to advise his client as to what the law is and is not, and
this is what you should do in this situation. We have no idea what a law that
is passed means until it is tested in the courts by trial lawyers.

It is necessary for the trial lawyer, plaintiff’s and defendant’s, to know what
he is talking about, know the rules, and have available to him the tools of the
trade. He has to know procedural rules. He has to know the substantive law.
It is one of the hardest jobs at the bar, and yet it is one of the most rewarding
jobs, both from the intellectual point of view and from the monetary peint of view.

Let’s consider what the plaintiff’s problem is. You will hear from time to time
the plaintiff’s lawyer has a very easy job. Why? He is dealing with human beings,
and he is dealing with humans about the humans he represents, and by and large
people are sympathetic for somebody who has been hurt. Defendants are quick
to tell you that you have the best side of the case, because you have all of the
emotional appeal. You do have some of that emotional appeal, some of that
natural human sympathy, but that only helps a little bit toward evening the balance.

They talk about the burden of proof that the plaintiff has, that it is the
plaintiff’s burden to prove by a preponderance of the evidence the charges he
makes. The burden of proof is much, mueh more difficult than that general
proposition in the Jaw. Plaintiff’s counsel Las the burden of reconstructing a
situation that has happened a year or two years or three ycars ago, before twelve
sometimes disinterested people who are annoyed because they are taken away from
the jobs that they feel they have to do. He has to reconstruet this situation which
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legal problems. You can anticipate the problems in your case. You have lived
with it for a year or two, You know what your case is. You know what problems
the judge will be faced with. So, in anticipating those problems, vou should
prepare mernoranda of law, frial briefs, whatever may be required, and give them
to the judge sufficiently in advance so that he can read them and absorb them;
and selfishly, it will be a good thing for you, because having enabled the judge
to be comfortable in handling the rulings he must make in that case, he will
certainly feel a sense of obligation. Of course, you will interpret the law as it
best suits the purposes of your case. ¥You will interpret the cases that yon submit
to the court, and select the cases which best suit your purposes.

I don’t mean that you will fool the judge, or misiead him, or that if there is a
case which rules directly the opposite way you just hide that case and not give
it to him, No. I think one of the worst things counsel can do is to endeavor
to mislead a judge or to distort the law or to misinterpret the law.

You will give him the picture, interpreted for your best purposes. You will
influence his thinking in a favorable way for you. You will also develop in him
a feeling of obligation and gratitude to you for having made his job easier, for
having enabled him to present a case which will be error free. You will thus get
rulings that are favorable to you.

As you all know, a judge in his charge, by the inflections in his voice, by the
look on his face, by many of the things that do not appear in the record, can
suggest to the jury that this is the way the case should go. Those of us who have
been in court many times know that juries are greatly influenced by what they
think the judge would like to have as the conclusion or result of the case.

Now we go to the preparation of the case, The original meeting with your
client is probably the most isnportant thing that happens before you get into court,
It is his first meeting with you and yours with him, unless he is one of your
regular clients, or one of your regular witnesses you use in all of your cases. You
will try to learn everything vou can from your client about your client. You will
develop, as he is talking to you, your own conclusions as to his persenality. Is he
the kind of personable, articulate individual who can put his case across? Is he
the kind of salesman who can sell the court and the jury on the statement of fact
he is going to give? Is he the kind of man who can demonstrate the mnisery he
suffered, the pain that he experienced during the two years previous to trial? It is
going to influence you in your thinking on the value of your case. It is going to
influence you in deciding whether or not you should settle, or you are ready, able,
and anxious to try this situation out,

You will not only learn about his personality, but you will learn about his
weaknesses. You will learn about his past conduct, his previous health, whether
or not he ever had any accidents, and you will develop in him, as you go along
in that first interview, the confidence the client must have for eounsel. You will
become his confidant, his advisor, his guide. As he talks lo you, and the facts
unfold, you will, as an attorney who has had experience and learning in the law,
develop a tentative theory of liability. That will in all likelihood change as facts
develop. However, you will be thinking cut theories of liahility as he talks to you.
You will have a recognition of the problems involved from the very beginning.

There should be a certain amount of realistic approach between attorney and
chient. X lie has o bad case, you should tell him about it. As I said hefore, you

must tell him in a way so as not to develop a defeatist attitade. You must develop

in him the feeling that you and he will be shoulder to shoulder in this effort 0
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by making suggestions in the course of their interview. The more capable and
experienced they are, the less these things will sound like suggestions, and the
more the witness will think, “This is what I know.” The counsel or investigator
suddenly gets a statement from a witness which is simply what counsel or the
investigator thinks happened, but the witness says, “This is what I know happened.”
We try to do things in accordance with our beliefs in the principles of justice, and
these are some of the things we are confronted with,

You will also determine in the imitial stages of your case whether or not technical
experts will be needed. In most cases where you have permanent impairment,
physical impairment, you will need a medical expert. I understand that in this
jurisdiction there is some difficulty in that connection. You don’t have enough
doctors to treat the public, medically, let alone having them available for counsel

and appearances in court,

The defendants have very little difficulty in that regard, generally, because
they can put a doctor on retainer, pay him some nominal retainer, with an agree-
ment that be will get certain sums of money for court appearances, examinations,
and consultetions. They have thus removed him from usefulness as far as a
plaintiff is concerned, so you plaintiff's attosney are confronted with the problem

of getting doctors,

In large metropolitan areas we don’t have very much of a problem in that
regard, Our problem is only to get the best. We find that the defendant is using
the best sometimes, and then we retain him, because he would much rather,
generally, work for plaintiffs. He gets paid better, more quickly, and also, unless
he is a profound reactionary, he still has a feeling of humanity and a sensitivity
that enables him to tell the truth.

You will be developing in your own mind what visual aids will be helpful
in your case. It has always struck me as a peculiar reaction on the part of some
judges who dislike visual aids, who think that it tends to the dramatic. They
dislike the use of blackboards, or limit the use of blackboards. I am not talking
about the District of Columbia Judge.

T feel that we should recognize that counsel on both sides are trying to inform
a group of strangers in reconstructing a situation, trying to educate them, In grade
school, bigh school, college, and even in Jaw school, we find that blackboards
arc useful and necessary aids to education, to transmitting information. Is there
any reason why it shouldn’t be similarly useful in court? Is there any reason at all
why, after talking for three days to a jury and giving them very confusing sets
of facts and figures, we should compel those members of the jury to remember
41l these things until counsel on both sides have finished, and then get back in the
jury room and &y to figure what the testimony was on past losses, future impair=
ment, differences in present vahie of moneys which a man Jost over an extend
period of time and will over an extended period in the future. One of them says,
“Oh, no, I heard it differently.” You spell it out on a blackboard, the fact that a
man lost six months’ work, was making $100 a week, and that loss is $2600. You
write it down, 26 weeks at $100 a week equals $2600. You write down, medical
cxpenses, $1000. It is in the evidence already, where the supreme court can find
it after the transcript is prepared. You write down, property damage, $850; you
write down, working expectancy, 05 years. Impairment, B0%, or $30 a week.
$2500 a year, times 25 years, and you put that total down. You put, present
value at 3%, and whatever that total is. Of course, you can’t put any total down
for pain and suffering, because under our system of law, as it still is, we have no
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and particularly with defendant’s, if they have a large volume of work, that they
will have an investigatar look at these records. The investigator generally jsn't a
man who is trained in the law. He is not a man who is familiar o0 well with the
problems that confront counsel. 1t is desirable that you ook at these things your-

self,
1t is desirable that when you talk to another professional
n and maintain for you the respect

the medical profession, that he has and gai

that you have for him. The relationship should be on a high level, and you will
find also that you will be much more likely to get his cooperation if he has that
respect for you, and if he realizes that you know what you are talking about, and

you also know what he is talking about.
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Having been unable to settle the case, and having g0
tions that the circumstances indicate are desirahle, you
trial, Let me suggest to you that a trial has a great many similarities to a theatrical
production. We have the dramatic aspect in the unfolding circumstances to an
audience by a cast of people who may 0Of may not have participated in the situa-
tiony but it has certain differences which are dramatic in the legal situation. In
the courtroom you have the cold, decorum, and dignity which most of our court-
rooms properly have. You do not have the theatrical aids that are present to the
stagemen. fou do not have the backdrops. You den’t have the different lights,
the spotlights. You don’t have the soft music. You don’t have the clothing that
the cast in the stage production aré provided with, You don’t have the makeup.
You have people looking the way people look. Your client has bags under his eyes.
When he gets on the stand he still has bags under his eyes, and he may look dis-
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his briefcase looking for an important exhibit and feeling that maybe he left it
in the office or home last night when he was going aver the case.

You should prepare a trial schedule, an outline of the way your case is going
to be developed by you, It should be a basic kind of document, starting off with
the selection of jury, with whatever suggestions you have for yourself in that
regard. 2. Opening to the jury, with whatever suggestions you have in that regard.
3. Offers you desire to make in the record. Go down the list, down to witnesses.
Have a list of your witnesses as you intend to call them, with the weak ones
sandwiched between the strong ones. Have this trial schedule prepared so that it
meets the requirements for the elements your case has involved in it, so that if you
have to prove certain things, by the time you have covered your trial schedule,
checking them off as you do them, you can be sure that your record is correct; so
that having gotten a wverdict, you will not be confronted later with a technieal
omission which might destroy all of your efforts.

The trial schedule is a very important part of the preparation in my office,
Every man must prepare a trial schedule, so he will know that he has met every
requirement of the law by the time he rests.

It is also important that you prepare n trial brief. I suggested to you before
your responsibility with regard to the court. Your trial brief should set forth a
brief statement of facts, brief statement of the questions involved in the case, and
a diseussion on the law, where the applicable law will be set forth, the law that
relates to the faets of your case.

At the end you should have a short statement on the damages in your case.
It is my experience that defendants don’t generally do that. It is an added pieee
of work. They generally don't get paid for doing things that don’t have to be done.
They are very busy. They represent a lot of insurance companies, having a lot of
eases to try. This is just something which isn’t absolutely necessary, so they don’t
do it. I hape they continue not to do it, because it's a very helpful device which
the plaintiff’s counscl has. It enables you to condition the judge’s thinking, to get
his state of mind in a receptive position. You put the faets in your trial brief, as
you know thein to be, resolving every doubt in your favor. The judge reads that
statement of facts, He is undoubtedly influenced to a greater or lesser degree.
He must be. It is like making an opening statement to the jury. Everything that
he hears or they hear after that will be heard in relation to what this statement
of facts was, and how it set their minds.

The questions are ¢learly outlined. He has those questions pinpointed and then
answered by the discussion of law, by the citation of cases from your jurisdiction,
so that after all it is a very easy job that he has, beeause when the case starts, he
knows the facts, what questions are involved, what the law is with regard to those
questions. You have made his job easy, and helped to make certain that you will
have an error-free record.

You should also have memoranda of law whieh you may need. You can
anticipate questions that may arise with regard to admission of records, with regard
to questions of evidence, You will have memoranda of law on those questions
It’s a most interesting experienee to be in court and have defendant’s counsel make
an objeetion to something you have already anticipated, and have the judge say to
you, “How about that, Mr. Lorry.” You can say, “Judge, I felt sure this question
might come up, and I researehed the law and I have a short memorandum of law
that Your Honor might care to read.” You hand it up. It shows him what the law
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your disagreement on rulings is fundamental, make it a respectful disagreement so
that the record shows that you disagree, but don’t make it anything less than

respectful,

Selection of the jury. T suppose your problems are completely different from
ours in the metropolitan areas, I have tried them in rural areas, too, You can’t
have a jury that gives you an objective consideration of the case without knowing
who your jurors are, It is my own impression from experience that the voir dire
proceedings are generally dangerous. All you have to do to antagonize the whole
panel is to embarrass one juror and humilate him by an unfortunate question. The
jury panel is like a lodge, a club, They stick together, and if one of the memnhers
of the club is embarrassed by counsel, the wheole club doesn’t like that attorney.
It is going to reflect itself in the decision that they make,

In Philadelphia we subscribe to investigative services. The individual members
of the panel are investigated by professional investigators. One of the firms we
use happens to be a chap that was in the Bureau with me. I think he does a very
good job. The only restriction is that the juror himself should not be interviewed
by an investigator, That is the order of the court. The investigation is similar to a
credit investigation, except that it is a little more penetrating. We receive a page
on each juror, indicating who he is and what he does, what the other spouse does,
how many children they have, what their economic sitvation is in the community,
whether the person has been on the jury before, and if so, how that jury acted;
what the person’s feelings are and philosophies are; if he is against unions, con-
servative or reactionary type, very well-to-do, and thinks that those who have money
should continue to have it and those that don’t have it should remain in that
position so that there are those who work and those who don't work, In that way
we can deterinine generally who would be desirable on our jury.

Of course, you do have to ask certain basic questions, whether the members of
your panel are represented by counsel, or are acquainted with, related to the
parties, or have stock in the defendant.

It is highly desirable to develop that phase of the ease. If the defendant is a
corporate defendant, it is good to ask in several different ways whether they have
any stock in this large eorporation, whether they have any financial interest in the
operations of this eorporation, whether they have any connection with the various
subsidiary plants or parts of this organization, or any of the far-flung branehes
of this defendant corporation throughout the eountry. It helps to develop in the
jury’s mind that here is a pretty big outfit which has facilities, moncy, and
personnel enough to investigate this case thoroughly, while plaintiff is just a little
guy and can’t do the job they can do. It docs help to influcnee their thinking in
the broad, over-all picture,

The jury has been sworn, and you make your opening statement. I suggest
yonr opening statement should he the kind of narrative discussion that you would
have with these twelve members of the jury if they were in your living room at
home, and you were explaining to them what happened. Make it completely un-
legal. You might say to them, “Ladies and gentlemen, this case is not a very
complicated situation. As a matter of fact, the issues are not very difficult at all
Here is what happened, My client, who is called the plaintiff, Jim Jones, was
walking across Main and High Street at three o'clock in the afternoon—" Now,
after you have outlined the facts briefly, you should explain to them that the
reason we are here, “The reason we ask you to bring in a verdiet in money damages
which will fairly and properly compensate Jim Jones for the damage he was eqused,
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fair result, to do it with a tremendous saving of time and expense, and incon-
venience to other people as well as themselves, and it is a nice way to conduet a

law suit,

You shouldn’t read all of your admissions into evidenee right in the beginning
to get them off your chest. They should be read into evidence at an appropriate
time, so as to have the greatest and most dramatie effect. Make up your trial
schedule, and note in your schedule where you will make or introduce the certain
admissions. They have to be done in your part of the case, your casc-in-chief.
When you do that, do it so the jury knows what you are doing. Don’t just lean
over and mumble to the reporter, into his secret ear, “We offer into evidence the
{ollowing admissions.” The jury doesn’t like that. You are keeping them out of
something, They are curious. They want to know everything that is happening
during the proceeding. Not only do they not like it, but they should know that
important part of the case which has been admitied by the defendant. Turn
around and read it to the jury. The court reporter will hear it. If he doesn’t, he
will tell you about it, and give you a chance to read it twice. If he is a friend
of yours, he will tell you about it several times. (Laughter)

In that connection, let me suggest this to you. It is good to be friendly with
and friendly to all of the court employees—the bailiff, the judge’s law clerk, the
court reporter, everybody, It is nice to be a nice guy. The jurors have a verv
intimate contact during the cousse of the trial with these court officials, a lot
more contact than they have with the court or with counsel, or with anyhody else.
Oeccasionally, T am sure, jurors may say to a court atiache, “What kind of guy
is this fellow Lorry?” If the court attache should say, “Oh, he is a swell guy. He
never comes into court with a case that isn’t right.” {Laughter}

1 am sure they don't say it or I wouldn’t lose as many cases as I do, but they
may say it, or say something to indicate Lorry is a pretty nice guy, and it is highly
desirable. Besides that, it is the human thing to do,

Let me suggest to you that in this adversary situation we have in trial pro-
ceedings, by and large plaintiff’s counsel is looked on as the human part and
defendant’s counsel is looked on as the machine that represents the big, monstrous
corporation, Try to retain that impression that you are the human guy in this case,
and be a nice fellow with all of the court personmel,

Don’t use any more witnesses than you have to, If you have 18 witnesses, 17
of whom would simply corroborate, use one or two of the corroborating witnesses.
The reason why is obvious, Every time you put on an additional witness, you give
the defendant another chance to penetrate, to break down that witness. Maybe
he is a weak witness. Maybe he can’t stand up on cross-examination. Just use as
many witnesses as you have to. Besides, if you use a lot of witnesses you don't
need, you annoy the court, irritate the jury, and you waste a lot of time.

With regard to direct examination, you should have outlined for yourself, in
each instance, what you expect to prove with each witness, and when you have
proved that, stop. Turn your witness over for cross-examination. There is no neé
to try to develop your whole case with cach witness. Generally, each witness fills
in one of the segments of this cross-word puzzle, and when he has done his part
of the job, and done it well, let him alone. Its enough. If he stands up reasonably
well under cross-examination, don’t take him back on redirect. He may destro¥
everything he did for you on direct. If he breaks down a little bit in cross, dont
worry about it. Very few witnesses can stand up completely when you have
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f you find so and so, you will find so and so.” Give
him the citation. Give the judge every conceivable help you can.

ladics and gentlemen, that if counsel on both sides
d effactively, if you do a good job, you will find
that your interest as & lawyer, your dedication to your profession, is kept alive,
that it is a fascinating proceeding, that your daily job is one ‘of pleasure, not a
burden; that your only problem will be in connection with your income tax returns,
because you will tind that the defendants, sither willingly or unwillingly, have
become more and more generous; that your clients will be pble to enjoy this high
level of living which is significant throughout the world iu the American ways and
you will have attained for your clients the most adeguate award, which is your
responsibility.

Thank you. { Applause)

PRESIDENT RANDALL: Befor
we will have a five-minute break.

(Recess, followed by announcements ).
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are not in a large center of population, and so know more about your locality.
The insurance company or the investigating agency should have an actual diagram,
at an early stage, of the intersection or the particular area. People are bad judges
of distances, We leamn to know that certain streets are a certain width. We all
know that a concrete, two-lane highway is probably 18 to 22 feet. They should
give you an accurate description of the highway, or the locality, with measure-
ments, description of anything that is an obstruction to view, grades, traffic con-
trols, signs, or whatever there may be. In other words, he ought to give you
something that doesn’t require you to immediately go to the scene, particularly
if it is some distance away, and isn’t the most important case you have in your
office. :

v
'

Sooner or later you certainly should see the place where that accident happened,

because localities change. Perhaps your personal visit shouldn’t be postponed
too long.

Bill T.orry referred to statements. Insurance companies and corporate defend-
ants, self-insured, whatever it might be, place a tremendous amount of reliance
upon the signed statements they have in the file. By and large, the man investi-
gating the case is a competent person. He may or may not use some narrative
or originality, and imagination in his job. By imagination 1 don’t mean putting
stuff in that doesn’t belong. When he goes out to investigate that case, he should

have something in mind as to just what the picture is in the long run the defendant
would like to develop.

Statements should be carefully prepared. Bill talked about long statements.
I have seen statements that simply weren’t legible, some incomplete, with some
material facts, but at the same time a whole lot of information that lengthens the

staternent, makes it more difficult to get a signature, and really has no bearing on
the accident at all,

The ideal statement would be one written in plain language, brief, covering
the material points, and be ended up with a signature.

The signature by itself isn’t as strong as the statement where you get the
witness, or the plaintiff, for that matter, to write, “I have read this statement.
It is true.” Anything to that cffect. Perhaps you can put down, beyond the end
of the statement, two questions. “Have you read the statement? Is it true and
correct? Have him write “Yes” beside each one, and it goes a lgng way toward

supporting it under attack in court, particularly if the witness or plaintiff recants
on a statement.

Those things can be done. It is difficult to get a statement. Again, if the
investigator goes about it properly, he can do it. It is a matter of explaining to
the person why it should be done. There are all sorts of approaches. “This is my

job. I have to get statements.” There are all sorts of approaches a person can
use if he uses his head while doing it.

I can think of cases, and I am sure that all defendant’s attorneys car think
of cases, where an investigator went to see a person, and found that that person
had arrived after the accident, had his or her back tumed, as Bill suggested, or
for any variety of reasons didn’t see the accident. That person, a year from that
date, honestly or dishonestly turns up with a very clear recollection of what
appened. It ought to be a fairly simple job to get a so-called negative statement
om hitn, All it has to be is three lines to show that he was in the house, that
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he came out, and people were being removed. He didn't talk to anybody. That's
all. He is out of the picture.

1 can remember picking up & file where I knew the only witnesses to a very
serlous accident wexe the ones that we had, and they were all in agreement. These
youngsters had been playing ball on 2 corner with a big hag of paper. This oné
yourngster backed out into the street to retrieve 2 pass that he has missed, and a
neighbor by the mame of Finnigan—this must he 15 years ago and T will always

remember it—Finnigan was the name of the plaintiff and le was in his house. He
had just gotten up and was preparing to g0 to work.

had worked ail night, and he

He came down several minutes after the accident, put the boy in his car, and took

him to the hospital. T will bet they could have gotten & negative statement from

Finnigan if they had been on the job, but the investigator reported that he didnt

see the accident, that he jnst took the boy to the hospital. He turncd out to be the

star witness, and he cost us gome Mmoney. There is 10 doubt about it.
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It saves money in investigating a case. That’s a very practical aspect of it. How
many hundred dollars have insurance companies spent, for example, running down
a lot of information on the plaintiff that you can just sit down and ask the
plaintiff about, As far as the plaintiff is concerned, he unquestionably develops
through interrogatories and oral depositions the answers to questions which could

have cost a lot of money on investigating, and probably not get the right answer
at that,
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We try to get these depositions early, and prepare for them just as we prepare
for an examination in court. It helps for brevity, and to cover all material points,

and not just depending on what runs through your mind when@omebody suddenly
comes into your office at the time scheduled.

A real question which you will have to wark out yourself if your supreme court
adopts the rules, which comes first, interrogatories or oral depositions? I suppose
it varies in cases. Some lawyers think that if they file interrogatories first, par-
ticularly defendant’s attorney, certainly it will shorten the guestions necessary on
oral. On the other hand, I would rather take the oral first, because I am going
to file written interrogatories anyway at some later stage in the proceeding in
order to have the up-to-date picture. That is one of the things you are going to

have to think over and figure out, where the real advantage lays, whether you are
for the plaintiff or the defendant, after the rules are adopted.

Medical examinations. Bill Lorry probably didn't eover it is thoroughly as his
notes would indicate. It is a very important thing from the defendant’s standpoint,
and certainly from the plaintiff’s, that there be proper medical investigation of the
claim. From: our standpoint, we suggest and get a prompt inedieal examination,
There should be some judgment used in amranging it. It always stvikes me as being
a bit silly when I see a file where the investigator certainly knew at a very early
stage of his investigation that it was a broken arm or a broken leg, and they

arrange a 1nedical examination while the limb is still in the cast. There is no
sense in that at all,

Nor is there too much advantage to be gained from having an examination by a
general practitioner who makes a specialty of examining for companies, but isn’t
strong enough to bring in court. If you are dealing with a case that involves
some more serious condition, then perhaps your first examination should be by a
person who specializes in that field. Some of us [igure that these early examinations
have some limited value. Why not use one of these routine examiners, and he will
give us some advice that will guide us in making a selection at a later date as to
just who or what type of man we want to use. That’s something you have all
had experience with, and you know what you think is the best practiee.
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I think a mistake is frequently made by insurance companies, because they
have wrranged an examination before you have been called, and have not given
the examiner a fairly complete statement as to the type of accident, whatever
explanation has been given about the type of injury or disability claim. In other
words, why make the man go on a fishing expedition if you can start him off on
2 good outline of the background of the claim. Certainly we would like to have

a full report from that doctor, and an cpportunity to talk to him about some phase
of the report,

|

_l have already referred to speeialized examinations, I dont know what your

Dractice is here, but in Philadelphia, with or without the agreement of counsel, |
e can get any reasonable number of examinations or reexaminations. Sometimes,
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be done, but not do a lot of unnecessary things, unless we have a client who insists
that every technical position be protected.

I have trouble with some out-of-town companies, and you men probably have
more trouble than I do. They get very much concerned if there is a technical
defect in the service, and the question isn't vaised, and there is an adverse verdict
in excess of the policy limits. Perhaps the company says you should have objected
to the service. Well, so frequently, it is some technicality that is completely mean-
ingless. The statute won’t run for another year and a half, and just as soon as you
file 2 motion and knock a service cut, he is going to start another suit anyway,

so it would be simply a waste of time. I try to explain it, and suggest that they
save money by not asking me to do it.

The third party practice, which vou may have in one form or another in your
state courts, is a rather comnplicated thing. It always bothers me to have to file
& counterclaim, for example, because although I think I can see that it has a
possible tactical advantage in the course of trial where hoth parties have claims,
rather than just one, your hands are tied to a certain extent because once you file
a counterclaim you have some difficulty in getting the assured’s consent to dropping
it, if you reach the point where an advantageous settlement can be made. So, it
can be a problem, and often does more harm than good. The more people you
bring into the case, the more attorneys you bring in, the better opportunity the
plaintiff has to sit back and watch all these counsel at the defense table fight it
cut. They so [requently do that, and it is very difficult to avoid a full-scale fight

between defendants each one of whom f[eels he has to make a good showing for
his client.

I think the preparation for trial has been very adequately covered. I an going
to try to slip through here and only pick up things that I think are really important.

Bill Lorry covered interviewing witnesses. I suppose we all realize the im-
portance of interviewing our client and witnesses. Bill and I do the same thing,
I am swe. We try to interview them in advance of trial-not the morning of trial,
and talk to them a hit about court procedure. There is no mystery about it. It is
conducted quietly. Attorneys don’t stick their fingers down your throat or try to
put them through a torture routine. Try to put them at ease. You have to discuss
the very fundmnental situations. You can’t assume that they know all the answers.

People aren’t good judges of distances, or of time. How frequently have yov
asked a person, “How much time elapsed between the time you saw the car here
and the other car there?™ They come up with answers such as, “Not more than a
minute.” All sorts of answers are given which are completely unrealistic. Thenr
judgment of distance is bad, and you ask how big is this room and how far is it

to the building across the street, and try to rationalize the thing and get them
down to some sensible basis.

Witnesses on the stand have [requently been asked, “Did you talk to M.
Loty before you came in?” “Did you talk to Mr. McDevit?” They have spent a
couple of hours with us, and they say, “No,” because they think it is wrong. The
same thing applies to a statement. “Did you give a staternent?” “Yes.”

Did you
read the statement before you came in?” They will say, “No.” You explain to

them that I would be a very poor attorney if 1 didn’t talk to you before I put you

on the stand, or I wouldn’t be representing you very satisfactorily if I didn’t go
over the case with you.

Talk over those various things. Tell them to be courteous. Don’t let the
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everybody is in a bad fix, because they are learning something later which they
should have been told earlicr.

You are never going to lose a client by telling them what your best judgment

is, no matter how astounding it may be to the company when they receive that
information.

On the trial of a case from the defendant’s standpoint, I saw a note of another
lecturer in which he said, in referring to counsel sitting at the defendant’s counsel
table, something to the effect that you must not look like the person the plaintiffs
attorney is describing your client to be. I don’t think anybody has to be told
how to handle himself as counsel for the defendant. My own feeling is that he
can’t sit back and let the plaintiff run away with the case. On the other hand,
unless it is your normal personality, you can’t be the dominating factor in a trial
where the plaintiff, regardless of liability, has the sympathy of the jury, It is
something you have to figure out for yourself. The basic advice is what we were
told in law school, “Be yourself and don’t copy somebody else.” You can learn
things from other people, but don’t try to copy mannetisms and things of that type.
We have one defendant’s lawyer in Philadclphia who is entirely different than
anybody else irying cases. He is a big, fine-looking fellow. He is a nice guy,
hnmorous. He makes mistakes, lands on his head, but does a terrific job. Heis a
good lawyer, but if T ever tried to imitate those tactics, I would get my brains
knocked out. He is that type of man. He can get away with it. The jury either
likes him or they dislike him. He gets up and tells them in his closing address
that he has gotten angry, He has made mistakes. He shouldnt have done this

and that and the other thing, but he is representing his client, and he says it so
convincingly that he gets away with it,

We have another fellow who acts if he were selling tomatoes on the corner.
We don’t understand how lie gets away with it. He figures, I think, that when he
is trying a case the jury believes the defendant isp’t insured. He really makes .
mess of it. He does everything that a defendant’s attorney shouldr’t do, hut yet he

gets away with it. So the idea is, be yourself, and like a draftsman, make as few
mistakes as possible.

We have to keep the jury interested in the case as a whole. Try to keep them
open-minded, on the alert for something that doesn’t quite ring true in the course
of plaintiff’s testimony. Try to create that man from Missour| attitude, and don’t
let them make up their mind before they have heard your case. If we go about
our job modestly and efficiently, we dor’t have to compete with the show the

plaintiff is pulting on, but don’t sit back like a dummy and let the plaintiff run
away with the case.

I suppose hooks could be written on the selection of juries. If the information
I received is correct, your jury panel is severely limited, and perhaps doesn’t
Iepresent a cross-section of your county or your state. If that is the condition, then
of eourse it is not a good condition. Every citizen shonld serve on a jury. There
are some people, for example, doctors, lawyers, and a few other exceptions thal
for obvious reasons should not be required to sit on a jury. By and large, people

:“ght to serve. The fact that a man is a big shot in the bank or a hot shot in

USiness is no excose why he shouldn't serve,

If' Your jury fees are reasonably adequate, and they should be, then even the
:,;t;lrkmg man should be required to serve, even though it is a matter of some

porary inconvenience to his family. It is a service that everyone should give,
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story in support of the eo-defendant in the ease. He saw toe much. There is no
doubt about that, but I eould point that out to the jury in my argument. I had to
do something about it, though. As a result of discovery, I had gotten hold of a
statement taken by the plaintiff’s investigator of this witness, The only reason I
got it was because they thought it was so good they wanted to give it to me to
influence a settlement of the case. 1 knew the name of the man who made the
investigation, so the only cross-examination I gave this fellow was to show first of
all that he had been a P.T.C, motorman, as he said, for over 44 years. I said,
“Weren't your instructions during all those years to report every accident ov
incident that happened in and about your trolly car, regardless of whether your
vehicle was involved or not?” He said, “Yes.” I know he was going to say “Yeos”
because I represent the company. Then I asked him about why the actual investi-
gation by the officer didn’t have his name, and be said, “Well, 1 called the police
but 1 didn’t give the name.” He described that the police had been around there
for I5 or 20 minutes making measurcments, and that they asked for witnesses, and
he hadn’t given his name. I asked if he knew who they were. Of course he did.
He had been operating trolley cars for years. He knew the special sgnad of the
Philadelphia pelice, and he knows their purpose. 1 went along that line with hin,
and finally I asked him abeut the man who tock his statement abount eight days
after the accident, I said, “Owen Kent came to see you, and did he also tell you
he was a former P.T.C, man?” He said, “Yes.,” Then I made a couple of other
cracks to the effect that these two P.T.C. fellows had gotten together with a couple
of buddies. He was the “disinterestcd witness” in the case, and I could have
questioned him forever and a day about what he saw or tried to illustrate that
he couldn’t have scen it, but I think the collateral attack on him, and the argument,
were clearer,

Here were four people taken to the hospital, all bleeding badly. He never
went to a hearing. He didn’t know whether the people were living or dead. Yet in
the course of his testimony he said that this one driver didn’t have a chance. He
was driving earefully down his side of the road and the other came over on his
side, and he didn’t have a chance. He kept saying it repeatedly, and I didn’t
object, because I knew the type of cross-examination I was going to use. You can
‘make a very devastating collateral attack on a witness, under eircumstances where
you wouldn't get to first base if you tried to cross-guestion him or break him
-:down on parts of his testimony.

Now on requests for instructions for change. The judge suggested that each
request be placed on a separate page. It is partly because the judge has a habit
of putling those which he is going to affirm iu one stack and those he isn’t in the
ther, Tere, I believe, you have to regnest that the cowrt charge on what are the
aterial issues from your standpoint, or you run the risk of the court not covering

Whether it is your practice or not, each side should have a certain number of
quests for charge, requests for instruction to the jury. They should be stated
plain language. If you possibly can, take them right out of one of the reports,
dong ag it is still in plain langnage. Don’t have a conclusion of the eourt, if yon
ﬁﬁnd your verdict must be for the plaintiff or the defendant, because that will

it

ave a number of them so that whether the court says that he has the follow-
xquests from the plaintiff, that he doesn't say, “Refused, refused, refused.” It
5 you look Like you are on the wrong side of the fence. Have a certain number
b hie either has to vead or say that, “I have already covered that in my charge.
M it” That gives a good atmosphere about your case,

¢ s
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and plaintiff to the ground. The ore car gave no signal of its approach. The
defendant’s operator said he did not see the ladder extending above the tracks.

“Plaintiff landed on bath feet and then fell on his back. X-rays of the legs, feet
and heels revealed no fractures. Plaintiff’s back was not x-rayed since he had no
pain in this region following the fall. The day he was to be discharged from the
hospital, ten days after the injury, he began to experience severe pain in the low
back. The staff roentgenologist reported that the x-rays taken at the hospital showed
a compression fracture of the fourth Jumbar vertebra. Plaintiff has ‘shooting pains
and tingling sensations’ in the left leg only, extending into the left heel. He
eomplains that the toes of his left foot feel ‘cold’ all the time; that the left leg is

‘tireder and weaker than the right,

“Plaintiff remained in a plaster east for six weeks and now wears a baek brace.
He returned to work twelve weeks after the date of injury. The compensation
carrier has paid all hospital and medical bills, which totaled $937.00. He also
received $35.00 per week for twelve weeks' eompensation from the compensation
carrier, Plaintiff returned to work twelve weeks after the aceident but is unable to
do heavy painting now. He does inventory and similar work at a pay of $80.00
per week,

“In plaintiff’s suit, filed in a rural county, he alleges injuries to his legs, feet and
heels, a compression fracture of the fourth lumbar vertebra and a herniation of the
intervertebral dise at this level. The defendant’s doctors, a neurosurgeon and
orthopedic surgeon, both of execellent reputation, say that plaintiff does not have
a compression fracture; that the eondition is a congenital anomaly because of the
absence of any new bone growth in the alleged fracture site. The defendant’s
neurosurgeon says that the tingling in the heel is not a part of a disc syndrome
but is rather due to the direet injury to the heel.

“This case has been referred io you by plaintiff’s personal counsel. How would
you evaluate it?

“At pre-trial the defendant offers $7,500.00 in face of your demand for
$30,000.00. The plaintiff states he will leave the matter of settlement or trial
entirely to you and will be guided by your advice.

“The forum is a rural county about 100 miles away from Denver. What would

you adviser”

He had a life expectancy of about 30 or 31 years. Ile has a working expectancy
of at least 25 years. He was earning $110 a week. 1 take it arbitrarily that you are
now evaluating the situation about one year after the accident happened.

You have 12 weeks for total loss—that is, he didn’t work at all for 12 weeks.
Twelve weeks times $110 is $1320. Your medical is $937. If it is a year you have
12 weeks total and 40 more weeks in each of which he lost $30, because he is
now back at $80 and he had been making $110. So it is 40 weeks for the $30
loss, totals $1200. You have past losses to that point of $3750.

For the future, you have a 85-year working expectancy with an average loss dir_
31500 a year—$30 a week times 50 weeks, The fact that as he gets older his
earnings may be less is compensated by the fact that he can earn only $80 at ‘L#'
and for the next several years his earnings would probably increase, so it levels gE
at $30 a week as a fair estimate of future loss. Twenty-five years at $30, or $1500 4
year, is $37,500, which reduced to present value of 3% is approximately $26,500.
Under the facts of this case you could, and being plaintiff’s attorney you should;
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Undoubtedly it would increase. Being very conservabive, a $12,000 earning
potential for a period of about ten years I would estimate when sarriving at a
tentative value of the case for myself. For about ten years she will be impaired
to the extent where she will only be able to earn half as much as she was able to
earn before the accident, so that she has a $8,000 annual loss for 10 years, which at
present values of 3% would total about $53,000. That also takes inte contempla-
tion the fact that possibly she would go up to $15,000 or $18,000 a year potential.

7

Her pain and suffering is a serious question here in connection with a neurosis.
Those people do suffer. They do have physical pain, besides the emotional dis-
turbance which they experience. More than that, she has the humiliation of the
disfigurement, which to her is serious, and being the kind of lady she is, it could

well be demonstrated by her testimony, that conservabively it would be worth
$10,000. The figures would total about $71,000.

In this kind of a case, I think I would be very happy to take probably $25,000
in settlement. I say that because as plaintiff's counsel I have an obligation to my
client, not only to get her the best possible result, but to assist her in her re-
habilitation, and I know from my experience that there is such a thing as “litiga-
tion neurosis.” There is such a thing as continuing the neurotic influences on a
client who is disturbed and worried about the results of this litigation. If the case
were settled, she would probably respond much quicker to treatment and be much
hetter off. If a settlement can be made, it would be worth taking a substantial
reduction, worth it for the client, and better for the entire picture.

CASE NO. 3

“John Smith, age 62, was struck and killed by Harry Jones. Smith was in the
crasswalk and had the green Light, He lived for two days after the injury but was
unconscious the entire time. Jones had been drinking. The police report says

Jones' ‘ability to drive was not impaired.” (But his reacton time and ability to
se¢ was. )

“Smith’s wife is 58, There are two married children. One of Mr. Smith’s
married daughters has been suffering from a heart condition and her husband is
in the army, For several years prior to his decease, Mr. Smith had been sending
his daughter $15.00 per week. She is now 28 years of age. Mrs. Smith does
sewing at home and earns an average of $25.00 per week. Decedent was s shipping
clerk for a railroad company, earning $75.00 per week. He was due to relire at
age 65 and would have received in retirement $105.00 per month.

“Defendant Jomes carries a $50,000.00 Hability policy with the European
_Qa.sualty Iosurance Company. Jones is a laborer on a road construcHon gang. He
has no personal assets and will ook that way in the courtroom.

“What will it take to settle this case?

“If it can’t be settled, what, in your opinion, would the fury’s verdict be, con-
Sidering all of the circumstances? -

%
(The case will be tried in San Francisco.)”

II'uﬁliﬁaceased had a life expectancy of about 15 years. It is a little eomplicated
- ause you have survival and wrongful death action involved. I am not sure if in
i jurisdietion you have the benefit of both those acts, but most states do have.
: AM sure that in this jurisdiction you don’t have any limitation on the recovery
i feath action like you do in Minnesota and some of the others. You have a
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widow who was recciving about $40 a weck, because the man was sending 315 a
week to one daughter. Assuming it cost him $20 a week for his own expenses,
Iunch and transportation and cigarettes and things like that, at least $40 a weck
he gave to his wife. You have a period of 8 ycars at which time it is indicated
that he would have been retired by his company on pension, and therefore would
not be getting the amount of money he did before. You have 3 years at $2000
a year, which i{s $6000, a period so short that present value reduction amounts to
very little. Then I would assume that this man being 65, and today we leam
that people are not put out to pasture at 65, and that in many instances they have
reached a point of maximum cfficiency, at least from the point of view of experience,
being more capable. If they are not doing some very, very hard manual labor,
they are able to do a very good job. So he will probably get another job after
retiring, and on that conservatively he will make $2000 a year for that—or at least
his wife will get another $2000 a year. You have 5 more years of working ex-
pectancy, which total $10,000.

His daughter has that eight-year period, the working expectancy of her father.
She was getting 15 bucks a week, $780 a year, and that would total another
$6,000. Those figures total about $22,000.

As for pain and suffering, it indicates the man remained unconscious for the
entire time of two days. Most courts have held they will not let you get into the
question of pain and suffering since the man has been unconscious. There is a
fallacy in the law, with respect to many jurisdictions, that you don’t experience
any pain beeause you arc unconscious and have no experiences as an unconscious
person. I will argue for pain and suffering and put it down as $10,000, because
the man lived for two days with the disabilities he had; purely for the purpose of

argument,

In this case I would recommend a settlement of $17,500, and I would think that
the defendant, with the clear liability that we have, would be wise to pay that kind

of money.

If any of you have any different ideas we will be glad to discuss them with
you later. I think John has worked out some figures which would be probably

shghtly different than mine.

MR, McDEVITT: I thought Bill's figure on the third case was a very practical
approach to it. On the first case, it is a liability case, and it has been set down
for trial in about a year. The man did have a partial disability at that time.
Probably the defendant gets an advantage from the short period of time which has
elapsed. e has two conditions which are subject to some disagreement by com-
petent physicians. He does have some clinical evidence of injury, which isn’t too
clear. There has heen an absence of specialized tests, such as a myelogram, which
may or may not be as painful as it is said. There is a new procedure called
electromyelograph, which is much less painful. If the people using it have
statistics which are correct, it is supposed to be more accurate than a myelogram,
a largely painless procedure, None of these tests have been made. The case is
being tried in & rural county, and for the time being, at least, there is Very
definitely a difference in value placed on cases.

One other thing, I wouldn’t be convinced in my mind that if he could work,

even though it was work of a sedentary type, even assuming that there might

some basis for saying that he couldn’t do industrial painting, some job which woul‘.‘!:_

require climbing such as he was doing at the time, nevertheless he could make
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